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United States Court of Appeals for the 
District of Columbia 


a. In the District Court of the United States for 
The District of Columbia 

No. 86318 At Law 

No. 65583 In Equity 

Consolidated Realty Corporation, a corporation, Plaintiff , 

vs. 

George T. Dunlop, Administrator D. B. N. C. T. A., Estate 
of William T. Galliher, Deceased, Defendant 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration 

Filed September 30 1935 

In the Supreme Court of the District of Columbia. 

No. 86318 

Consolidated Realty Corporation, a corporation, Balti¬ 
more, Maryland, Plaintiff , 

vs. 

George T. Dunlop, Administrator D. B. N. C. T. A., Estate 
of William T. Galliher, Deceased, Potomac Electric 
Power Bldg., Washington, D. C., Defendant. 

First Count. 

The plaintiff, the Consolidated Realty Corporation, a 
corporation organized and existing under the laws of the 
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State of Delaware, with its principal place of business in 
the City of Baltimore, State of Maryland, sues the defen¬ 
dant, George T. Dunlop, duly appointed and qualified Ad¬ 
ministrator d. b. n. c. t. a. of the Estate of Win. T. Galliher, 
deceased, Case No. 39246, now pending in this Honorable 
Court, sitting as a Court of Probate, for that, whereas, 
heretofore, to-wit, on the 23rd day of September, 1925, one 
William T. Galliher, since deceased, did acquire from the 
Guaranty Realty Company, a corporation of the State of 
North Carolina, by deed a copy whereof the plaintiff now 
brings here into court dated September 23, 1925, and re¬ 
corded in Deed Book 318, page 519, in the office of the 
Register of Deeds for Buncombe County, North Carolina, 
certain lands in the City of Asheville, County of Buncombe, 
State of North Carolina, subject to a certain deed of 
2 trust, a copy whereof the plaintiff now brings here 
into court dated September 18, 1925, and recorded 
in Deed Book 206, page 257, in the Office of the Register 
of Deeds for Buncombe County, North Carolina, between 
the said Guaranty Realty Company, party of the first part, 
and the Central Bank and Trust Company, a corporation 
of the State of North Carolina, party of the second part, 
which said deed secured a certain negotiable promissory 
note, No. 5, bearing date September 18, 1925, made by the 
said Guaranty Realty Company, and under the seal thereof, 
whereby the said Guaranty Realty Company, for value re¬ 
ceived, promised to pay bearer the sum of Fourteen Thou¬ 
sand Dollars ($14,000.00) at the Central Bank & Trust Co., 
of Asheville, North Carolina, five (5) years after date, with 
interest at six per cent (6%) per annum, payable on the 
18th days of March and September, in each year until such 
principal sum be paid, wdrich was one of five such notes of 
like date, numbered consecutively from one (1) upwards, 
and aggregating the principal sum of Eighteen Thousand 
Dollars ($18,000.00), all secured equally and ratably by 
the aforesaid deed of trust, which said notes the said Wm. 
T. Galliher assumed, and thereupon became and was legally 
bound to pay; and whereas the said Wm. T. Galliher had 
on, to-wit, the 30th day of June, 1929, died testate in the 
District of Columbia, and had by his will, which w T as duly 
admitted to probate and record in this court, named A. 
Laura Galliher and Charles H. Galliher executors and 
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trustees of his estate; and whereas the said A. Laura Galli- 
her having renounced her designation as executor, upon 
petition for the probate of the said will, the said Charles 
H. Galliher and the Federal-American National Bank were 
duly appointed and qualified as co-administrators C. T. A. 
of the estate of the said William T. Galliher, deceased, on, 
to-wit, the 22nd day of August, 1929; and whereas by 
order of this Court, entered upon petition for 

3 change of its name, the Federal-American National 
Bank and Trust Company, a corporation, was there¬ 
after designated as co-administrator C. T. A.; 

And thereafter on, to-wit, the 20th day of September, 
1932, the said A. Laura Galliher and the said Charles H. 
Galliher, co-trustees, and said Charles H. Galliher and 
the Federal-American National Bank and Trust Company, 
co-administrators, upon order of this Honorable Court, 
sitting as a Court of Probate, entered on, to-wit, the 14th 
day of January, 1932, did enter into a certain extension 
agreement in writing, whereby the said co-trustees of the 
estate of the decedent and the said co-administrators c. t. 
a. requested that the time of payment of the principal bal¬ 
ance of the said promissory note, then overdue, be extended 
until, to-wit, the 18th day of September, 1933, and by such 
agreement the said A. Laura Galliher and the said Charles 
H. Galliher and the said Federal-American National Bank 
and Trust Company, as co-trustees and co-administrators 
c. t. a. did covenant and agree that they were legally ob¬ 
ligated for the entire principal balance of Ten Thousand, 
One Hundred Dollars ($10,100.00) as evidenced by the said 
note, and that they would pay the semi-annual interest 
thereon on March 18, 1933, and the entire principal bal¬ 
ance in full on September 18, 1933, together with interest 
thereon, and by the said extension agreement did covenant 
and agree that until the payment in full of the principal 
and interest of the said note, they would fully comply with 
all the covenants and agreements as contained in the afore¬ 
said deed of trust except as the same might be modified by 
said extension agreement, and that in the event of their 
failure so to do, the entire balance of the principal of the 
said note might be immediately declared due and payable, 
and any and all agreements for the extension of the 

4 time for the payment of the said note would be 
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thereby revoked and of no further effect, and that 
until the signing of the said agreement by some officer of 
the United States Fidelity and Guaranty Company and of 
the Real Estate Trust Company and by H. Elmer Singe- 
wald, the then guarantor and owners and holders of the 
said notes, respectively, the said agreement should have no 
effect; and thereafter, on, to-wit, the 20th day of Septem¬ 
ber, 1932, the said agreement was signed and agreed to by 
the said United States Fidelity and Guaranty Company, 
through one C. J. Fitzpatrick, Vice-President, and by the 
Real Estate Trust Company, through H. Elmer Singewald, 
and by H. Elmer Singewald, in his individual capacity as 
trustee; all whereof wall more fully appear from said 
agreement, a true copy of which is set forth in the par¬ 
ticulars of demand hereto annexed and made a part hereof; 

And on, to-wit, the 17th day of January, 1933, the said 
Real Estate Trust Company and H. Elmer Singewald, 
trustees, were the owners and holders of the said promis¬ 
sory note, under United Mortgage Corporation Indenture 
dated September 1, 1931, and on that day the plaintiff, 
for good and valuable consideration, did purchase the 
said promissory note, and thereupon became, ever since 
has been and is now the owner and holder thereof; and on 
the due date of the said note as agreed upon, by the exten¬ 
sion agreement aforesaid, the principal sum of, to-wit, Ten 
Thousand One Hundred Dollars ($10,100.00) remained 
wholly unpaid; wherefore, the aforesaid deed of trust se¬ 
curing the said note was foreclosed on, to-wit, the 4th day 
of December, 1933, and a deed to the said properties was 
thereafter on, to-wit, the first day of January, 1934, made 
to the plaintiff; and in the foreclosure proceedings the said 
properties brought only the net sum of, to-wit, Three Thou¬ 
sand, Seven Hundred Sixty-seven Dollars and Thirty-three 
Cents ($3,767.33), after deducting the expenses of the sale, 
by reason whereof a deficiency existed and still ex- 

5 ists in the payment of the balance of the principal 
of the said note, as in the aforesaid extension agree¬ 
ment stated, in the sum of, to-wit, Six Thousand, Three 
Hundred Thirty-two Dollars and Sixty-seven Cents 
($6,332.67) and interest; and the said defendant has not 
paid to the plaintiff the aforesaid sum of money, or any 
part thereof, nor has any person or persons on his behalf, 


CONSOLIDATED REALTY CORP. VS. GEORGE T. DUNLOP. 5 

although so to do the said defendant was requested by the 
plaintiff afterwards, to-wit, on the 26th day of March, 1935, 
and often afterwards, but to pay the same the said defen¬ 
dant has hitherto altogether refused and does still refuse 
so to do, to the damage of the said plaintiff in the sum of 
Six Thousand, Three Hundred Thirty-two Dollars and 
Sixty-seven Cents ($6,332.67). 

Wherefore, the said plaintiff brings suit and prays judg¬ 
ment against the defendant for the sum of Six Thousand, 
Three Hundred Thirty-two Dollars and Sixty-seven Cents 
($6,332.67) with interest at the rate of six per cent (6%) 
per annum on the sum of Ten Thousand One Hundred 
Dollars ($10,100.00) from, to-wit, the 18th day of Septem¬ 
ber, 1933 to, to-wit, the first day of January, 1934, and 
with interest on the sum of Six Thousand, Three Hundred 
Thirty-two Dollars and Sixty-seven Cents ($6,332.67) from 
the first day of January, 1934, at the rate of six per cent 
(6%) per annum, according to the particulars of demand 
hereto annexed and made a part hereof, besides the costs 
of this suit. 

Second Count. 

The plaintiff, the Consolidated Realty Corporation, a 
corporation organized and existing under the laws of the 
State of Delaware, with its principal place of business in 
the City of Baltimore, State of Maryland, sues the defen¬ 
dant, George T. Dunlop, duly appointed and qualified Ad¬ 
ministrator d. b. n. c. t. a. of the Estate of Wm. T. Galli- 
her, deceased, Case No. 39246, now pending in this 
6 Honorable Court, sitting as a Court of Probate, for 
that, whereas, heretofore, to-wit, on the 23rd day of 
September, 1925, one William T. Galliher, since deceased, 
did acquire from the Guaranty Realty Company, a corpo¬ 
ration of the State of North Carolina, by deed a copy 
whereof the plaintiff now brings here into court dated Sep¬ 
tember 23, 1925, and recorded in Deed Book 318, page 519, 
in the office of the Register of Deeds for Buncombe County, 
North Carolina, certain lands in the City of Asheville, 
County of Buncombe, State of North Carolina, subject to a 
certain deed of trust, a copy whereof the plaintiff now 
brings here into court dated September 18, 1925, and re¬ 
corded in Deed Book 206, page 266, in the Office of the Reg¬ 
ister of Deeds for Buncombe County, North Carolina, be- 
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tween the said Guaranty Realty Company, party of the 
first part, and the Central Bank and Trust Company, a 
corporation of the State of North Carolina, party of the 
second part, which said deed secured a certain negotiable 
promissory note, No. 5, bearing date September 18, 1925, 
made by the said Guaranty Realty Company, and under 
the seal thereof, whereby the said Guaranty Realty Com¬ 
pany, for value received, promised to pay bearer the sum 
of Fourteen Thousand Dollars ($14,000.00) at the Central 
Bank & Trust Co., of Asheville, North Carolina, five (5) 
years after date, with interest at six per cent (6%) per 
annum, payable on the 18th days of March and September, 
in each year until such principal sum be paid, which was 
one of five such notes of like date, numbered consecutively 
from one (1) upwards, and aggregating the principal sum 
of Eighteen Thousand Dollars ($18,000.00), all secured 
equally and ratably by the aforesaid deed of trust, which 
said notes the said Wm. T. Galliher assumed, and there¬ 
upon became and was legally bound to pay; and whereas 
the said Wm. T. Galliher had on, to-wit, the 30th day of 
June, 1929, died testate in the District of Columbia, 

7 and had by his will, which was duly admitted to pro¬ 
bate and record in this court, named A. Laura Galli¬ 
her and Charles H. Galliher executors and trustees of his 
estate; and whereas the said A. Laura Galliher having re¬ 
nounced her designation as executor, upon petition for the 
probate of the said will, the said Charles H. Galliher and 
the Federal-American National Bank were duly appointed 
and qualified as co-administrators C. T. A. of the estate 
of the said William T. Galliher, deceased, on, to-wit, the 
22nd day of August, 1929; and whereas by order of this 
Court, entered upon petition for change of its name, the 
Federal-American National Bank and Trust Company, a 
corporation, was thereafter designated as co-administrator 
C. T. A.; 

And thereafter on, to-wit, the 20th day of September, 
1932, the said A. Laura Galliher and the said Charles H. 
Galliher, co-trustees, and said Charles H. Galliher and the 
Federal-American National Bank and Trust Company, co- 
administrator, upon order of this Honorable Court, sitting 
as a Court of Probate, entered on, to-wit, the 14th day of 
January, 1932, did enter into a certain extension agreement 
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in writing, whereby the said co-trustees of the estate of 
the decedent and the said co-administrators c. t. a. re¬ 
quested that the time of payment of the principal balance 
of the said promissory note, then overdue, be extended 
until, to-wit, the 18th day of September, 1933, and by such 
agreement the said A. Laura Galliher and the said Charles 
H. Galliher and the said Federal-American National Bank 
and Trust Company, as co-trustees and co-administrators 
c. t. a. did covenant and agree that they were legally ob¬ 
ligated for the entire principal balance of Ten Thousand, 
Five Hundred Dollars ($10,500.00) as evidenced by the 
said note, and that they would pay the semi-annual inter¬ 
est thereon on March IS, 1933, and the entire principal 
balance in full on September 18, 1933, together with 
8 interest thereon, and by the said extension agree¬ 
ment did covenant and agree that until the payment 
in full of the principal and interest of the said note, they 
would fully comply wdth all the covenants and agreements 
as contained in the aforesaid deed of trust except as the 
same might be modified by said extension agreement, and 
that in the event of their failure so to do, the entire bal¬ 
ance of the principal of the said note might be immediately 
declared due and payable, and any and all agreements for 
the extension of the time for the payment of the said note 
would be thereby revoked and of no further effect, and 
that until the signing of the said agreement by some officer 
of the United States Fidelity and Guaranty Company and 
of the Real Estate Trust Company and by H. Elmer Singe- 
wald, the then guarantor and owners and holders of the 
said notes, respectively, the said agreement should have no 
effect; and thereafter, on, to-wit, the 20th day of Septem¬ 
ber, 1932, the said agreement was signed and agreed to by 
the said United States Fidelity and Guaranty Conjpany, 
through one C. J. Fitzpatrick, Vice-President, and by the 
Real Estate Trust Company, through H. Elmer Singewald, 
and by H. Elmer Singewald, in his individual capacity as 
trustee; all whereof will more fully appear from said 
agreement, a true copy of which is set forth in the partic¬ 
ulars of demand hereto annexed and made a part hereof; 

And on, to-wit, the 17th day of January, 1933, the said 
Real Estate Trust Company and H. Elmer Singewald, 
trustees, were the owners and holders of the said promis- 
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sory note, under United Mortgage Corporation Indenture 
dated September 1, 1931, and on that day the plaintiff, for 
good and valuable consideration, did purchase the said 
promissory note, and thereupon became, ever since has 
been and is now the owner and holder thereof; and on the 
due date of the said note as agreed upon, by the ex- 

9 tension agreement aforesaid, the principal sum of, 
to-wit, Ten Thousand Five Hundred Dollars ($10,- 

500.00) remained wholly unpaid; wherefore, the aforesaid 
deed of trust securing the said note was foreclosed on, to- 
wit, the 4th day of December, 1933, and a deed to the said 
properties was thereafter on, to-wit, the first day of Jan¬ 
uary, 1934, made to the plaintiff; and in the foreclosure 
proceedings the said properties brought only the net sum 
of, to-wit, Three Thousand Seven Hundred Sixty-seven 
Dollars and Sixty-five Cents ($3,767.65), after deducting 
the expenses of the sale, by reason whereof a deficiency 
existed and still exists in the payment of the balance of 
the principal of the said note, as in the aforesaid extension 
agreement stated, in the sum of, to-wit, Six Thousand 
Seven Hundred Thirty-two Dollars and Thirty-five Cents 
($6,732.35) and interest; and the said defendant has not 
paid to the plaintiff the aforesaid sum of money, or any 
part thereof, nor has any person or persons on his behalf, 
although so to do the said defendant was requested by the 
plaintiff afterwards, to-wit, on the 26th day of March, 1935, 
and often afterwards, but to pay the same the said defen¬ 
dant has hitherto altogether refused and does still refuse 
so to do, to the damage of the said plaintiff in the sum of, 
to-wit, Six Thousand Seven Hundred Thirty-two Dollars 
and Thirty-five Cents ($6,732.35). 

Wherefore, the said plaintiff brings suit and prays judg¬ 
ment against the defendant for the sum of Six Thousand 
Seven Hundred Thirty-two Dollars and Thirty-five Cents 
($6,732.35) with interest at the rate of six per cent (6%) 
per annum on the sum of Ten Thousand Five Hundred 
Dollars ($10,500.00) from, to-wit, the 18th day of Septem¬ 
ber, 1933 to, to-wit, the first day of January, 1934, and 
with interest on the sum of Six Thousand Seven Hundred 
Thirty-two Dollars and Thirty-five Cents ($6,732.35) from 
the first day of January, 1934, at the rate of six per 

10 cent (6%) per annum, according to the particulars 
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of demand hereto annexed and made a part hereof, 
besides the costs of this suit. 

Third Count. 

The plaintiff, the Consolidated Realty Corporation, a 
corporation organized and existing under the laws of the 
State of Delaware, with its principal place of business in 
the City of Baltimore, State of Maryland, sues the defen¬ 
dant, George T. Dunlop, duly appointed and qualified Ad¬ 
ministrator d. b. n. c. t. a. of the Estate of Wm. T. Galliher, 
deceased, Case No. 39246, now pending in this Honorable 
Court, sitting as a Court of Probate, for that, whereas, 
heretofore, to-wit, on the 23rd day of September, 1925, one 
William T. Galliher, since deceased, did acquire from the 
Guaranty Realty Company, a corporation of the State of 
North Carolina, by deed a copy whereof the plaintiff now 
brings here into court dated September 23, 1925, and re¬ 
corded in Deed Book 318, page 519, in the office of the Reg¬ 
ister of Deeds for Buncombe County, North Carolina, cer¬ 
tain lands in the City of Asheville, County of Buncombe, 
State of North Carolina, subject to a certain deed of trust, a 
copy whereof the plaintiff now brings here into court dated 
September 18, 1925, and recorded in Deed Book 206, page 
261, in the Office of the Register of Deeds for Buncombe 
County, North Carolina, between the said Guaranty Realty 
Company, party of the first part, and the Central Bank 
and Trust Company, a corporation of the State of North 
Carolina, party of the second part, which said deed se¬ 
cured a certain negotiable promissory note, No. 5, bearing 
date September 18,1925, made by the said Guaranty Realty 
Company, and under the seal thereof, whereby the said 
Guaranty Realty Company, for value received, promised 
to pay bearer the sum of Twenty Thousand Dollars 
11 ($20,000.00) at the Central Bank & Trust Co., of 

Asheville, North Carolina, five (5) years after date, 
with interest at six per cent (6%) per annum, payable on 
the 18th days of March and September, in each year until 
such principal sum be paid, which was one of five such 
notes of like date, numbered consecutively from one (1) up¬ 
wards, and aggregating the principal sum of Twenty-four 
Thousand Dollars ($24,000.00), all secured equally and 
ratably by the aforesaid deed of trust, which said notes the 
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said Wm. T. Galliher assumed, and thereupon became and 
was legally bound to pay; and whereas the said Wm. T. 
Galliher had on, to-wit, the 30th day of June, 1929, died 
testate in the District of Columbia, and had by his will, 
which was duly admitted to probate and record in this 
court, named A. Laura Galliher and Charles H. Galliher 
executors and trustees of his estate; and whereas the said 
A. Laura Galliher having renounced her designation as 
executor, upon petition for the probate of the said will, the 
said Charles H. Galliher and the Federal-American Na¬ 
tional Bank were duly appointed and qualified as co-admin¬ 
istrators C. T. A. of the estate of the said William T. Galli¬ 
her, deceased, on, to-wit, the 22nd day of August, 1929; and 
whereas by order of this Court, entered upon petition for 
change of its name, the Federal-American National Bank 
and Trust Company, a corporation, -was thereafter desig¬ 
nated as co-administrator C. T. A.; 

And thereafter on, to-wit, the 20th day of September, 

1932, the said A. Laura Galliher and the said Charles H. 
Galliher, co-trustees, and said Charles H. Galliher and the 
Federal-American National Bank and Trust Company, co- 
administrator, upon order of this Honorable Court, sitting 
as a Court of Probate, entered on, to-wit, the 14th day of 
January, 1932, did enter into a certain extension agree¬ 
ment in writing, whereby the said co-trustees of the 

12 estate of the decedent and the said co-administrators 
c. t. a. requested that the time of payment of the 
principal balance of the said promissory note, then over¬ 
due, be extended until, to-wit, the 18th day of September, 

1933, and by such agreement the said A. Laura Galliher 
and the said Charles H. Galliher and the said Federal- 
American National Bank and Trust Company, as co¬ 
trustees and co-administrators c. t. a. did covenant and 
agree that they were legally obligated for the entire prin¬ 
cipal balance of Thirteen Thousand Four Hundred Dol¬ 
lars ($13,400.00) as evidenced by the said note, and that 
they would pay the semi-annual interest thereon on March 
18, 1933, and the entire principal balance in full on Sep¬ 
tember 18, 1933, together with interest thereon, and by the 
said extension agreement did covenant and agree that until 
the payment in full of the principal and interest of the said 
note, they would fully comply with all the covenants and 
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agreements as contained in the aforesaid deed of trust 
except as the same might be modified by said extension 
agreement, and that in the event of their failure so to do, 
the entire balance of the principal of the said note might 
be immediately declared due and payable, and any and all 
agreements for the extension of the time for the payment 
of the said note would be thereby revoked and of no further 
effect, and that until the signing of the said agreement by 
some officer of the United States Fidelity and Guaranty 
Company and of the Real Estate Trust Company and by 
H. Elmer Singewald, the then guarantor and owners and 
holders of the said notes, respectively, the said agreement 
should have no effect; and thereafter, on, to-wit, the 20th 
day of September, 1932, the said agreement was signed and 
agreed to by the said United States Fidelity and Guaranty 
Company, through one C. J. Fitzpatrick, Vice-President, 
and by the Real Estate Trust Company, through H. 
13 Elmer Singewald, and by H. Elmer Singewald, in 
his individual capacity as trustee; all whereof will 
more fully appear from said agreement, a true copy of 
which is set forth in the particulars of demand hereto an¬ 
nexed and made a part hereof; 

And on, to-wit, the 17th day of January, 1933, the said 
Real Estate Trust Company and H. Elmer Singewald, 
trustees, were the owners and holders of the said promis¬ 
sory note, under United Mortgage Corporation Indenture 
dated September 1, 1931, and on that day the plaintiff, for 
good and valuable consideration, did purchase the said 
promissory note, and thereupon became, ever since has 
been and is now the owner and holder thereof; and on the 
due date of the said note as agreed upon, by the extension 
agreement aforesaid, the principal sum of, to-wit, Thirteen 
Thousand Four Hundred Dollars ($13,400.00) remained 
wholly unpaid; wherefore, the aforesaid deed of trust se¬ 
curing the said note was foreclosed on, to-wit, the 4th day 
of December, 1933, and a deed to the said properties was 
thereafter on, to-wit, the first day of January, 1934, made 
to the plaintiff; and in the foreclosure proceedings the 
said properties brought only the net sum of, to-wit, Four 
Thousand, Two Hundred Thirty-three Dollars and Eighty- 
four Cents ($4,233.84), after deducting the expenses of the 
sale, by reason whereof a deficiency existed and still exists 
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in the payment of the balance of the principal of the said 
note, as in the aforesaid extension agreement stated, in the 
sum of, to-\vit, Nine Thousand, One Hundred Sixty-six 
Dollars and Sixteen Cents ($9,166.16), and interest; and 
the said defendant has not paid to the plaintiff the afore¬ 
said sum of money, or any part thereof, nor has any per¬ 
son or persons on his behalf, although so to do the said 
defendant was requested by the plaintiff afterwards, to- 
wit, on the 26th day of March, 1935, and often after- 
14 wards, but to pay the same the said defendant has 
hitherto altogether refused and does still refuse so 
to do, to the damage of the said plaintiff in the sum of, 
to-wit, Nine Thousand, One Hundred Sixty-six Dollars and 
Sixteen Cents ($9,166.16). 

Wherefore, the said plaintiff brings suit and prays judg¬ 
ment against the defendant for the sum of Nine Thousand 
One Hundred Sixty-six Dollars and Sixteen Cents 
($9,166.16), with interest at the rate of six per cent (6%) 
per annum on the sum of Thirteen Thousand Four Hun¬ 
dred Dollars ($13,400.00) from, to-wit, the 18th day of Sep¬ 
tember, 1933 to, to-wit, the first day of January, 1934, and 
with interest on the sum of Nine Thousand One Hundred 
Sixty-six Dollars and Sixteen Cents ($9,166.16) from the 
first day of January, 1934, at the rate of six per cent (6%) 
per annum, according to the particulars of demand hereto 
annexed and made a part hereof, besides the costs of this 
suit. 

Wherefore, the Premises Considered, the plaintiff brings 
suit against the defendant and claims judgment for the 
sum of Twenty Two Thousand, Two Hundred Thirty-one 
Dollars and Eighteen Cents ($22,231.18), with interest at 
the rate of six per cent (6%) per annum on the sum of 
Thirty Four Thousand Dollars ($34,000.00) from the 18th 
day of September, 1933, to, to-wit, the first day of January, 
1934; and with interest at the rate of six per cent (6%) per 
annum on the sum of Twenty Two Thousand Two Hundred 
Thirty-one Dollars and Eighteen Cents ($22,231.18) from 
the first day of January, 1934, besides the costs of this 
suit. 

BRANDENBURG & BRANDENBURG 
by L M DENIT 
Attorneys for Plaintiff. 
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15 Memorandum 
September 30, 1935 

Affidavit of Merit filed with the Declaration and Par¬ 
ticulars of Demand. 

Particulars of Demand 

Filed September 30 1935 

• • * 

Consolidated Realty Corporation to Geo. T. Dunlop, 
Admr., c. t. a. d. b. n., Estate of Wm. T. Galliher, de¬ 
ceased. Dr. 

To amount due pursuant to agreements described in the 
declaration hereto annexed (a photostat copy of the agree¬ 
ments and the notes referred to therein being likewise 
hereto annexed and made a part hereof) namely: 

Agreements described in First 

Count ..$10,100.00 

Less Credits, Jan. 1, 1934 . 3,767.33 

Amount due, together with interest on $10,- 
100.00 from Sept. 18, 1934, to Jan. 1, 1934, 
and interest on $6,332.67 from Jan. 1, 1934, 
until paid . $6,332.67 

Agreement described in Second 

Count . $10,500.00 

Less Credits, Jan. 1, 1934 . 3,767.65 

Amount due, together with interest on $10,- 
500.00 from Sept. 18, 1933, to Jan. 1, 1934, 
and interest on $6,732.35 from Jan. 1, 1934, 
until paid . $6,732.35 

16 Agreement described in Third 

Count .....$13,400.00 

Less Credits, Jan. 1,1934.. 4,233.84 

Amount due, together with interest on $13,- 
400.00 from Sept. 18, 1933, to Jan. 1, 1934, 
and with interest on $9,166.16, until paid . $9,166.16 
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Total amount due, with interest on $34,000.00 
from Sept. 18, 1933 to Jan. 1, 1934, and in¬ 
terest on $22,231.18 from Jan. 1, 1934, until 
paid . $22,231.18 

BRANDENBURG & BRANDENBURG 
Attorneys for Plaintiff 

Memoranda 

September 30 1935 

Exhibits referred to in plaintiff’s declaration are not 
reproduced here since they appear as plaintiff’s Exhibits 
9, 10 and 11 in the Statement of Evidence. 


October 24 1935 

Plea to declaration and affidavit of defense—filed. 


April 8 1936 
Amended pleas—filed. 


17 Second Amended Pleas . 

Filed April 2 1937 

* • * 

Comes now the defendant in the above entitled cause and, 
with leave of Court first had and obtained, files herewith 
his amended pleas to the declaration herein filed and to each 
and every count thereof as follows: 

1. With respect to each of the three several counts of 
the declaration the defendant says: 

(a) He admits the corporate character of the plaintiff as 
alleged in the declaration; the averments with respect to 
the defendant and his fiduciary capacity; that, as alleged 
in the declaration the decedent Galliher acquired from the 
Guaranty Realty Company by deed dated September 23, 
1925, certain lands in Asheville, North Carolina, subject 
to certain deeds of trust described; that said deeds of 
trust secured the negotiable promissory notes described in 
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the various counts of the declaration; that said negotiable 
notes were in form as set forth in said declaration and as 
shown by the exhibits attached thereto; that the said Galli- 
her died testate on June 30,1929; the averments in the dec¬ 
laration with respect to the appointment and qualification 
of executors, administrators and trustees; that on Sep¬ 
tember 20, 1932 the then administrators and trustees en¬ 
tered into agreements in writing purporting to be exten¬ 
sions of the promissory notes in question in this cause as 
alleged in said declaration; that the said writings were as 
set forth in said declaration and as shown by the exhibits; 
and the defendant further admits the averments of the 
declaration with respect to the ownership of the said prom¬ 
issory notes and the amounts remaining unpaid 
18 thereon as averred in said declaration, also the facts 
in said declaration alleged with respect to the fore¬ 
closure of the deeds of trust securing said notes and that 
the defendant has not paid the balance or any part thereof. 

(b) But he expressly denies that the notes in question 
were ever assumed by the said William T. Galliher or that 
he ever became or was legally bound to pay the same; and 
defendant further denies that the agreements purported to 
have been made by the so-called extension agreements im¬ 
posed upon the estate of the said William T. Galliher or 
this defendant any obligation with respect to said notes 
or otherwise. 

(c) And the defendant further says that none of the 
promissory notes mentioned in said declaration bear the 
signature by way of endorsement or otherwise of said Wil¬ 
liam T. Galliher or any other evidence in writing that the 
said William T. Galliher had assumed the payment thereof 
or become liable thereon or therefor. And the said defen¬ 
dant further says that the said William T. Galliher never, 
in writing signed by him or, to the best of defendant’s 
knowledge and belief, in any other manner, agreed or 
promised to pay the same or to become liable therefor. 
And the defendant further says that by reason of the 
foregoing this defendant cannot be charged, nor is he liable 
for or upon any such promise as alleged in said declara¬ 
tion, in accordance with the statute, or statutes, in such 
case made and provided, and especially in accordance with 
Section 2 of Chapter 1 of Title 11 of the Code of Law for 
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the District of Columbia, 31 U. S. Stats., 1367, Chapter S54, 
Section 1117, approved March 3, 1901. 

Defendant further says that if A. Laura Galliher and 
Charles II. Galliher, co-trustees, and Charles H. Galliher 
and Federal-American National Bank and Trust 

19 Company, co-administrators c. t. a. entered into such 
extension agreements in writing as are recited in 

said declaration, of which this defendant has no personal 
knowledge, said co-trustees and co-administrators had no 
authority so to do and that the order of this Honorable 
Court, sitting as a Court of Probate, entered on, to wit, the 
14th day of January 1932, did not give them any authority 
to enter into such agreements as are in said declaration 
alleged, nor to bind the estate of the said William T. Galli¬ 
her for the payment of said notes, nor to assume any ob¬ 
ligation for the payment of said notes, or the balance due, 
or the interest thereon, which said William T. Galliher had 
never assumed, to which he never had been a party either 
as maker, endorser, or otherwise and for or upon which he 
had never been legally liable to the plaintiff or any prior 
holders thereof. And the defendant further says (if 
deemed material to the issues herein joined, which he ex¬ 
pressly denies) that neither the said co-trustees nor the 
said co-administrators had any authority, either by reason 
of the aforesaid order of Court or otherwise, to enter into 
any agreement either with the said Real Estate Trust Com¬ 
pany and the said H. Elmer Singewald, Trustees, or with 
any other person or corporation, either for the extension 
of the alleged obligation of the said William T. Galliher, if 
any, or for a new agreement on behalf of the estate of the 
said William T. Galliher with the said plaintiff, or its as¬ 
signor Real Estate Trust Company and H. Elmer Singe¬ 
wald, Trustees, to assume the said obligation or to extend 
said notes; there having been no previous agreement be¬ 
tween the said William T. Galliher with the said plaintiff, 
the said Real Estate Trust Company and H. Elmer Singe¬ 
wald, Trustees, or with any other holders of said notes. 

And this defendant further says that he has no 

20 knowledge sufficient to form a belief with respect to 
the foreclosure sales under the deeds of trust re¬ 
ferred to in the declaration or the amount of the deficien- 
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cies, if any, resulting therefrom, in the payment of the bal¬ 
ance of the principal of the said notes as averred in said 
declaration; and, the said William T. Galliher not having 
been a party to said notes or any of them either as maker, 
endorser, or otherwise, this defendant denies liability for 
said unpaid balances thereon. 

2. For a further plea to said declaration and each and 
every count thereof, the defendant (if deemed material to 
the issues herein joined, which he expressly denies) admits 
the averments of the three several counts of the dclaration 
except insofar as they have been denied in the defendant’s 
first plea, and says that the said sums for which the said 
properties were sold did not represent the value of said 
properties and says that on the contrary the said properties 
were bid in at said sales by or for the account of the said 
plaintiff at prices which were grossly inadequate and far 
below the actual value of said properties; that said sales 
were had at a time and under such circumstances as that 
neither the true value nor the approximate value of said 
properties could be or were realized; that said properties 
so sold were, at the time of said sales and now are, worth 
and had then and now have a market value in excess of 
$24,000; that if such deficiency existed, or still exists, as 
averred in said declaration such deficiency was created by 
said sales without adequate notice and advertising; without 
adequate efforts to obtain responsible bidders; at a time 
when economic and financial conditions in Asheville and 
throughout the United States were such as to render it im¬ 
possible to realize the real value of the properties; for 
grossly inadequate prices far below the actual value of said 

properties; and under such circumstances as were 
21 inequitable and therefore constituted fraud upon the 

estate of the said William T. Galliher. 

3. For a further plea to said declaration and each and 
every count thereof, defendant says that the defendant did 
not, nor did the decedent William T. Galliher, nor did any 
one duly authorized on behalf of said decedent, ever within 
three years prior to the filing of said declaration promise 
to pay, or to assume or to be responsible for the payment 
of the notes or any other obligations of the Guaranty Realty 
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Company which form the basis of the claims asserted in the 
declaration aforesaid. 

G. THOMAS DUNLOP 
Administrator d.b.n.c.t.a., estate of 
William T. Galliher, deceased. 

G. THOMAS DUNLOP 
Attorney for administrator 

We consent to the filing hereof: 

BRANDENBURG & BRANDENBURG, 
by THOMAS S. JACKSON, 

Attorneys for Plaintiff. 


April 2 1937 


Memorandum 


Stipulation waiving jury trial—filed. 


District Court of the United States for the 
District of Columbia 

Wednesday, April 7, 1937. 

Session resumed pursuant to adjournment. 

Hon. Joseph W. Cox, Justice, presiding. 

* • * 

22 Come now the parties hereto by their respective 
attorneys of record, and thereupon, it is stipulated 
and agreed between the parties hereto that this cause may 
be tried by the Court, on both law and fact, without a 
jury; whereupon, after this cause is heard in part the 
same is continued until tomorrow morning at ten o’clock. 


Thursday, April 8, 1937. 
Session resumed pursuant to adjournment. 

Hon. JOSEPH W. COX, Justice, presiding. 

# * * 

Come again the parties hereto, in manner as aforesaid, 
and after this cause is further heard in part, this cause is 
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again continued until Monday, April 19, 1937, at ten 
o’clock, a. m. 


Tuesday, April 20, 1937. 

Session resumed pursuant to adjournment. 

Hon. JOSEPH W. COX, Justice, presiding. 

* * # 

Come again the parties hereto, in manner as aforesaid, 
and after this cause is further heard the same is argued and 
submitted to the Court. Further, it is ordered that the de¬ 
fendant be and he is hereby granted leave to withdraw 
his second amended plea. 


23 Letters 

Filed July 16 1937 

G. Thomas Dunlop 
Attorney & Counsellor at Law 
Potomac Electric Power Co., Building 
10th and E Streets, N. W. 

Washington, D. C. 

May 10,1937. 

Honorable Joseph W. Cox, 

District Court of the United States 
for the District of Columbia, 

Court House, 

Washington, D. C. 

My dear Mr. Justice Cox: 

Since the hearing in the case of Consolidated Realty 
Company against me as administrator of the estate of 
Wm. T. Galliher it has come to my knowledge that Mr. 
Galliher never saw the deed to him which contained the 
covenant of assumption; did not know that it was in the 
deed; that it was not known to the grantor and was in¬ 
serted by mistake; that it was the intention of both par¬ 
ties that the property should be conveyed to Mr. Galliher 
only subject to the deeds of trust. The delay in securing 
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this information was due to the fact that the officers of 
the grantor, Guaranty Realty Company had left Asheville 
and their whereabouts were not until recently known. 

While I realize that this is not pertinent to the case 
as it now-stands, it being a suit at law upon the notes, it 
would be, of course, a complete defense to a suit in equity 
upon the alleged contract of assumpsit and it illustrates 
very strikingly the importance of adhering to the ruling 
of the Supreme Court of the United States in the Willard 
cases which bars suits at law under such circumstances. 
I think in justice and fairness to all concerned the facts 
should now be made known. 

As a result of this information I have secured a re¬ 
lease from the grantor and I am enclosing copy of a letter 
from Mr. Strain, Vice-President of Guaranty Realty Com¬ 
pany, the grantor, which is self-explanatory. 

If it will clear the atmosphere I will be willing, with 
leave of Court, to tile an equitable plea setting up this 
defense and introduce the necessary testimony in support. 

I am sending eopv of this letter to counsel for the plain¬ 
tiff. 

Respectfully yours, 

G THOMAS DUNLOP 

gtd/at 

24 Copy May 7, 1937 

Mr. Merrill P. Galliher, President, 

Galliher Brothers, Inc., 

Asheville, N. C. 

Dear Merrill: 

I enclose to you herewith the document you sent me in 
your letter under date of May 5, executed by me as Vice- 
President and Treasurer of Guaranty Realty Co. 

The details of this transaction are verv clear in mv 

m> * 

mind in view of the fact that I personally made delivery 
of the deed to the property to your brother William Galli¬ 
her, in Washington in 1925, on my visit to Washington to 
see the World Series between Washington and Pittsburgh. 

I do not believe that your father ever saw this deed as 
all our negotiations were with your brother William, and 
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the deed from the Guaranty Realty Company, if it con¬ 
tained the paragraph recited in the release which I have 
just executed whereby William T. Galliher assumed and 
obligated himself to pay this indebtedness, it was in error, 
as the original understanding was that the transaction 
was made subject to the mortgage. 

As stated above I delivered the deed to your brother 
William in Washington, who in turn, I feel reasonably 
sure, filed it with the Register of Deeds without your 
father having ever read the same. 

1 regret that any action has come out of this matter at 
this late date and I hope that the documents herein will 
clarify any question that might exist. Should there be 
anything further that I can do to assist you in getting this 
incident closed do not hestitate to call upon me. 

With kindest regards I am 

Verv truly vours, 

DAVE 

David L. Strain 

DLS :F rice President. 


25 Brandenburg & Brandenburg 

Attorneys and Counselors at Law 
National Savings and Trust Bldg. 

719 Fifteenth Street N. W. 

Washington, D. C. 

EDWIN C. BRANDENBURG 
(1891-1935) 

CLARENCE A. BRANDENBURG 
LOUIS M. DENIT 
ROBERT G. TIMBERLAKE 
THOMAS S. JACKSON 

J. RICHARD EARLE 

CABLE ADDRESS “CABRAND” 
Telephones 
National 0480 - 0481 
DENVER, COLO. OFFICES 
FIRST NATIONAL BANK BLDG. 
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June 7, 1937 

The Honorable Joseph W. Cox, 

Associate Justice, 

District Court of the United States 
for the District of Columbia, 

Court House, 

Washington, D. C. 

In re: Consolidated Realty Corp.| vr >-,c 
vs. George T. Donlop, Admr.j L f> 1 

Sir: 

Sometime ago we received a copy of a letter dated May 
10, addressed to you by G. Thomas Dunlop, Esq., relating 
to the above-designated case which you have under advise¬ 
ment after two full hearings in open court. We respect¬ 
fully submit that the letter and its enclosure should be 
• entirely disregarded. 

Respectfully, 

BRANDENBURG & BRANDENBURG 
Bv: THOMAS S JACKSON 

TSJ :W 

Copy mailed to 
Mr. George T. Dunlop. 


26 Memorandum 

Filed June 23 1937 

m * * 

The cause of action that arose against William T. Galli- 
her in his lifetime, upon the facts alleged in the declara¬ 
tion, is equitable, not legal. The plaintiff, by his declara¬ 
tion, seeks to recover upon a legal cause of action based 
upon a promise made by the personal representative of 
the deceased. 

It is thought, so far as the estate of the deceased or the 
present administrator is affected, the suit must rest upon 
the original equitable cause of action. Accordingly, the 
cause should be transferred, as provided by Section 14, 
Title 34, D. C. Code 1929 and Law Rule 63, to the equity 
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side of the court where amendments, if deemed necessary, 
may be made and all available defenses presented. Ten 
days will be allowed the plaintiff to amend. 

JOSEPH W COX 
Justice 

June 23, 1937. 


District Court of the United States 
For the District of Columbia 

Friday, July 16, 1937 
Session resumed pursuant to adjournment. 

lion. JOSEPH W. COX, Justice, presiding. 

# . # # 

Come again the parties hereto in manner as aforesaid 
and after this case is further heard and the evi- 
27 deuce concluded, both the plaintiff and the defen¬ 
dant rested. Whereupon, the plaintiff moves the 
Court to find for the plaintiff and the defendant moves the 
Court to find for the defendant, which said motions were 
severally overruled by the Court, to which action of the 
Court the plaintiff took exception and the defendant like¬ 
wise took exception, which said exceptions were duly noted 
by the Court; and thereupon, it is ordered by the Court 
that this action be, and it is hereby, transferred from the 
law side to the equity side of this Court, to which said 
order the plaintiff and the defendant each duly took ex¬ 
ception which said exception was noted by the Court; and 
it is further ordered by the Court that the plaintiff shall 
file such amended pleadings as may be necessary to con¬ 
form to the equity practice of this Court within thirty 
(30) days from the date hereof unless the time therefor 
be extended by agreement of the parties or by further 
order of the Court, to which said order the defendant duly 
look exception, which said exception was noted by the 
Court; and it is further ordered that the minute entrv of 
April 20, 1937, appearing in Minute Book 93 at page 354, 
be and the same is hereby stricken out, and this entry 
made now for then. 
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28 In the District Court of the United States 
For the District of Columbia 

Holding an Equity Court. 

Equity No. 65583. 

Consolidated Realty Corporation, a Corporation, Balti¬ 
more, Maryland, Plaintiff, 

vs. 

George T. Dunlop, as Administrator d. b. n. c. t. a. of the 
Estate of W illiam T. Galliher, deceased, Potomac 
Electric Power Company Bldg., Washington, I). C., 
Defendant. 

Memoranda 

October 4 - 1937. 

Bill of Complaint - filed. 


October 22 - 1937. 

Motion of defendant to dismiss Bill of Complaint - filed. 


Order to Dismiss Dill of Com plaint 
Filed November 12 1937 


Upon consideration of the motion to strike and the mo¬ 
tion to dismiss filed by the defendant herein and after 

oral argument thereon, it is bv the Court this 12th dav 
• • * 

of November, 1937, 

ADJUDGED, ORDERED and DECREED that the said 
motion to dismiss be and the same is hereby granted and 
that the bill be and the same is hereby dismissed; with 
leave to file an amended bill in ten davs. 


By the Court, 


DANIEL W. (PDOXOGIIUE 

Justice. 
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29 Order Extending Time for Filing Amended 

Bill of Complaint 

Filed November 19 1937 

•ft' ^ 

For good cause siiown, and by consent of the defendant 
herein, it Is by the Court this 19 day of November, 1937, 
ORDERED, that the time for ihe filing; by the plaintiff 
of its amended bill of complaint herein be and it is hereby 
extended for a further period of ten (10) days from the 
date of expiration of the leave heretofore granted. 

Bv the Court: 

DANIEL AY. O’DONOGIIUE 

Justice 


30 


Amended Bill of Com plaint 
Filed December 2 -1937 


To the Honorable the District Court of the United States 
for the District of Columbia, holding an Equity Court. 

The amended bill of complaint of the plaintiff, Con¬ 
solidated Realty Corporation, respectfully represents to 
this Honorable Court: 

FIRST. That the plaintiff is a corporation duly author¬ 
ized and existing under and by virtue of the laws of the 
State of Delaware and tiles this amended bill of complaint 
pursuant to leave of Court first had and obtained, the orig¬ 
inal bill of complaint having been tiled pursuant to the 
order of this Honorable Court in a certain action at law 
instituted by the plaintiff against the defendant, being Law 
Action No. 86,31 S, said order having been entered in the 
said cause on, to wit, the 16th day of July, A. 1). 1937. 

SEC OS I). That the defendant, George T. Dunlop, is a 
citizen of the United States, resides in the State of Mary¬ 
land, and is sued herein as the Administrator d. b. n. e. t. a. 
of the estate of William T. Galliher, deceased, having been 
duly appointed as such administrator by this Honorable 
Court in Administration Cause No. 39,246. 
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THIRD. That on, to wit, the 23rd day of September, 
1925, William T. Galliher, purchased and acquired from 
the Guaranty Realty Company, by deed dated the 23rd 
day of September, 1925, certain lands situate in the 
31 Citv of Asheville, Countv of Buncombe, State of 
North Carolina, known and described as follows, 
namely: 

“BEGINNING at a stake in the Eastern margin of the 
sidewalk as now laid out on the Eastern side of Market 
Street, at a point South 18° 24' East 100 feet distant from 
the Southern margin of the sidewalk as now laid out on 
Woodfin Street, said beginning corner being the Southwest 
corner of the building now being erected known as Ashe- 
ville-Biltmore Hotel, and runs thence with the Southern line 
of said Hotel Property, North 73° 23' East 51.32 feet to a 
stake in the Western margin of a ten foot alley; thence 
with said margin of said alley, South 17° 32' East 40 feet 
to a stake, the Southeast corner of Lot No. 3, as shown on 
plat hereinafter referred to, and in the line of Lot No. 
4 of said plat, thence with the line of said Lot No. 4, and the 
Southern end of said ten foot alley, North 73° 23' East 10 
feet to a stake in L. Blomberg’s line, and being the north¬ 
east corner of said Lot No. 4: thence with said Blomberg’s 
line South 17° 32' East 25.55 feet to a stake the Southeast 
corner of said Lot No. 4 and in L. C. Sluder’s line; thence 
with said Sluder’s line South 73° 56' West 60.21 feet to a 
stake in the Eastern margin of the sidewalk on the East 
side of Market Street; thence with said margin of said side¬ 
walk North 18° 24' West 65.13 feet to the point of BE¬ 
GINNING, and being lots Nos. 2, 3, and 4 as shown on 
plat of the property of L. B. Jackson made by Coxe En¬ 
gineers, March 14, 1925, and recorded in the Office of the 
Register of Deeds for Buncombe County, N. C. in Plat 
Book 6 on page 81. 

“And together with the right of ingress, egress, and re¬ 
gress over and upon a ten foot alley way extending from 
the Northern line of Lot No. 4 of plat above referred to, 
and in the rear of lots Nos. 3, 2, and 1 of said plat, to the 
Southern margin of Woodfin Street, to be used for the 
benefit of the property above described.” 

That in and by said deed said Guaranty Realty Company 
was named and described as the party of the first part 
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and said 'William T. Galliher was named and designated 
as the party of the second part; that said deed was duly 
recorded in Deed Book 317, Page 519, in the Office of the 
Register of Deeds for the County and State aforesaid, and 
a true copy of the same is annexed hereto marked as Ex¬ 
hibit A and made part hereof; that in and by said deed 
said parties of the first and second part covenanted and 
agreed as follows: 

“AND the said party of the first part, for itself, its suc¬ 
cessors and assigns, covenants to and with the said party 
of the second part, his heirs and assigns, that it, the said 
party of the first part is lawfully seized in fee simple of 
said lands and premises, and has full right and power to 
convey the same to the said party of the second part in 
fee simple; that the same are free and clear of and from all 
liens and encumbrances except three certain deeds of trust, 
(recorded in the Office of the Register of Deeds, aforesaid, 
in Book 206, on pages 257, 261, and 266), securing the pay¬ 
ment of the sum of Sixty Thousand ($60,000.00) Dollars, 
and interest on the same, Which the party of the second 
part assumes and agrees to pay; that the party of the 
iirst part will, its successors and assigns, shall forever 
warrant and defend the title to the same with the appur¬ 
tenance, unto the party of the second part, his heirs and 
assigns, against the lawful claims of all persons whom¬ 
soever.” 

32 That, said William T. Galliher accepted title to said 
property and entered into possession of the same 
pursuant to said deed, and thereby assumed and became 
personally obligated to pay said indebtedness secured by 
said deeds of trust, as hereinabove set forth; that the said 
deeds of trust were executed and delivered by said Guar¬ 
anty Realty Company to Central Bank and Trust Com¬ 
pany, as trustee, to secure the aggregate sum of Sixty 
Thousand and no/100 Dollars ($60,000.00), represented by 
sundry promissory notes in and for the principal sum of 
Sixty Thousand and no/100 Dollars ($60,000.00) payable 
in installments over a period of five (5) years, and bearing 
interest at the rate of six (6%) per cent per annum until 
paid; that all of the said notes were made, executed and 
delivered by said Guaranty Realty Company and were pay¬ 
able to bearer at the Office of the Bankers Trust and Title 
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Insurance Company, Asheville, North Carolina; that among* 
the notes so made, executed and delivered by said Guar¬ 
anty Realty Company and evidencing part of the said in¬ 
debtedness of Sixty Thousand and no/100 Dollars ($60,- 
000.00) was note No. 5, being the fifth of a series of five 
notes secured by Deed of Trust recorded in the Office of 
the Register of Deeds for Buncombe County, North Caro¬ 
lina. in Book of Mortgages and Deeds of Trust No. 206, 
at Page 261, in and for the principal sum of Twenty 
Thousand and no/100 Dollars ($20,000.00); also a note No. 
5, being the fifth of a series of five notes secured by Deed 
of Trust recorded in the Office of the Register of Deeds for 
Buncombe County, North Carolina, in Book of Mortgages 
and Deeds of Trust No. 206, at Page 266, in and for the 
sum of Fourteen Thousand and no/100 Dollars ($14,- 
000.00); also note No. o, being the fifth of a series of five 
notes secured by Deed of Trust recorded in the Office of the 
Register of Deeds for Buncombe County, North Carolina, 
in Book of Mortgages and Deeds of Trust No. 206, at Page 
2b7, in and for tin* sum of Fourteen Thousand and no/100 
Dollars ($14,000.00); that the said notes are now here 
shown to tin* Court, true copies of the same being likewise 
attached to and made a part of the plaintiffs declaration 
and particulars of demand in the said action at law brought 
by it as hereinabove set forth and hereby referred to and 
made part hereof; that the said notes were and are 
33 part of the said sum of Sixty Thousand and no/100 
Dollars ($60,000.00) secured on the said property 
so acquired by the said William T. (Jalliher and which 
said indebtedness so evidenced as aforesaid lie assumed 
and agreed to pay. 

Fonrril. That on, to wit, the 30th day of .June, 1029, 
said William T. (Jalliher departed this life in the District 
of Columbia, testate; that at the time of his death said Wil¬ 
liam T. (Jalliher was a prominent business man in the 
District of Columbia and was the owner and possessed of 
substantial property in said District and in sundry other 
places, being actively engaged in tile lumber business bear¬ 
ing his name, and also a< President of the Foderal-Ameri- 
can National Bank; that in and by his last will and testa¬ 
ment, said testator named and appointed his wife, A. 
Laura (Jalliher, and Charles, II. (Jalliher as the executors 
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thereof and as trustees in respect of certain trusts therein 
declared; that the said A. Laura Galliher renounced her 
appointment as co-executor, and as a result of proceedings 
duly had in that behalf Letters of Administration with the 
will annexed were issued to the Federal-American Na¬ 
tional Bank and Charles H. Galliher on, to wit, the 22nd 
day of August, A. 1). 1929; that thereafter said Federal- 
American National Bank changed its name to Federal- 
American National Bank and Trust Company and in that 
name was designated as co-administrator with the said 
Charles II. Galliher, as by reference to the said administra¬ 
tion proceedings will more fully appear; that a true copy 
of the will of said William T. Galliher is annexed to the 
bill of complaint herein marked Exhibit B and prayed to 
be read as a part hereof. 

FIFTH. That after acquiring title to the said land and 
premises conveyed to him by said Guaranty Realty Com¬ 
pany as aforesaid, the said William T. Galliher entered into 
possession of the same, collected the rents, issues and prof¬ 
its therefrom and held the same until the date of his death; 
that up until the time of his death he paid the interest on 
said notes and each of them as and when the same became 


due and payable, and the said several payments were duly 
credited on each of said notes; that after tin* death of said 


William T. Galliher. said Federal-American National Bank 


and Trust Company and Charles IT. Galliher, as ad- 
34 ministrators aforesaid, continued to hold the said 
land and property, collected the rents, issues and 
profits therefrom, and made sundry payments on the said 
notes for interest and curtail of the principal, all of which 
saitl payments were duly credited on the said several notes 
as by reference to the same will more fully appear; that 
thi i said payments so made by said administrators were 
set forth in their accounts filed in this Honorable Court as 


disbursements for which they were entitled to credit and 
allowance, which said accounts were duly approved and 
passed by this Honorable Court in said administration 


cause. 


SIXTH. That the said property upon which the said 
notes aforesaid were secured was valuable business prop¬ 
erty improved by two-story brick stores being Nos. (id, 08 
and 70 North Market Street, in the City of Asheville; that 
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on, to wit, the 14th day of January, 193*2, the said notes se- 
cured on said property having matured and being then due 
and payable according to tin* terms thereof, and demand 
having been made for the payment thereof, said Federal - 
Ameriean National Hank and Trust Company and said 
(diaries !i. (Jalliher, as administrators aforesaid, filed their 
petition in this Honorable Court in said administration 
cause praying, anions other tilings, that they be authorized 
to renew said notes and from time to time extend the pay¬ 
ment of such balance as remained unpaid; that on, to wit, 
the 14th dav of Januarv, 1932, an order and decree was 
passed by this Honorable Court upon said petition author¬ 
izing said administrators to renew the said notes and from 
time to time to extend the time of payment thereon: that the 
said petition and said order are hereby referred to and 
prayed to be considered as parts hereof. 

SEVEXTII. That pursuant to the authority in them 
vested by the said order and decree aforesaid, said Fed- 
eral-Amorican National Hank and Trust Company and 
Charles II. (Jalliher entered into three (3) certain exten¬ 
sion agreements in writing, by the terms of which the time 
for the payment of the principal balance of each of the 
said three notes was extended to September IS, 1933, or 
a term of (3) years beyond the original date of maturity 
in tlu* said notes provided; that the said extension agree¬ 
ments were likewise executed by A. Laura (Jalliher 
35 and Charles II. (Jalliher, trustees under the will of 
said William T. (Jalliher, deceased; that the said 
extension agreements are now here shown to the court, true 
copies of the same being annexed to and made a part of 
the plaintiff's declaration and particulars of demand in 
said action at law aforesaid, and prayed to be read as 
part hereof. 

EIGHTH. That tin* plaintiff is the owner and holder 
of the said several notes aforesaid, having purchased the 
same for value on, to wit, tlu* 17th day of January, 1933. 

XIXTII. That in reliance upon and pursuant to said 
order and decree passed in said administration cause afore¬ 
said, tlu* administrators then acting entered into tlu* said 
extension agreements hereinabove set forth and in reliance 
upon the s;dd extension agreements authorized by said 
order and decree as aforesaid, the holders of the said notes 
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extended the time of payment as in said extension agree¬ 
ments provided; that on, to wit, the 18th day of September, 
1933, the said notes and each of them became due and pay¬ 
able pursuant to said extension agreements at such date 
the balance due on principal of note Xo. 5 secured by Deed 
of Trust recorded in Book of Mortgages and Deeds of 
Trust Xo. 206, at Page 257, was Ten Thousand One Hun¬ 
dred and no/100 Dollars ($10,100.00); that the principal 
balance on note Xo. 5 secured by Deed of Trust recorded 


in Book of Mortgages and Deeds of Trust Xo. 206, at Page 
2(56, was Ten Thousand Five Hundred and no/100 Dollars 
($10,500.00); that the principal balance on note Xo. 5 se¬ 
cured by Deed of Trust recorded in Book of Mortgages 
Xo. 206, at Page 261, was Thirteen Thousand Four Hun¬ 
dred and no 100 Dollars ($13,400.00), the interest on the 
said notes having been paid to September 18, 1932; that 
demand was made for the payment of said notes and each 
of them and payment having been refused the said real 
estale upon which the same were secured was sold under 
and pursuant to the term and provisions of said Deeds of 
Trust; that at such sale the plaintiff was the highest bidder 
and became Ihe purchaser of the said several pieces of land 
and credited the said purchase price against the balance 
due on said several notes, ihat is to say: On the note se¬ 
cured by Deed of Trust recorded in Book Xo. 206, at Page 
257, the sum of Three Thousand Seven Hundred 


36 Sixty-Seven and 33/100 Dollars ($3,767.33), leaving 
a balance of Six Thousand Three Hundred Thirty- 
Two and 67 100 Dollars ($6,332.67); on the note secured 
by Deed of Trust recorded in Book Xo. 206, at Page 261, 
the sum of Four Thousand Two Hundred Thirtv Throe 


and 84 100 Dollars ($4,233.84), leaving a balance due on 
said note of Xine Thousand One Hundred Sixty-Six and 
16 1(>() Dollars ($9,166.16); on note secured by Deed of 
Trust recorded in Book Xo. 206, at Page 266, the sum of 
Throe Thousand Seven Hundred Sixty-Seven and 65/100 
Dollars ($3,767.65), leaving a balance due on said note of 
Six Thousand Seven Hundred Thirty-Two and 35 100 Dol¬ 
lars ($6,732.35): that the amounts credited as aforesaid 
wore and are the fair and reasonable values of the land 


and property sold as aforesaid: that the total amount of 
principal overdue and unpaid on the said several notes is 
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Twenty-Two Thousand Two Hundred Thirty-One and 
iS 100 Dollars ($22,231 .IS), and there is interest overdue 
and unpaid thereon from the ISth day of September, 1032. 

TENTH. That on, to wit, the 26th day of March, 1035, 
plaintiff filed its proof of claim for the said amount duo 
and payable to it on the said notes aforesaid in the Office 
of the Register of Wills, and gave notice thereof to the 
defendant; that on. to wit, the 15th day of April, 1035, said 
defendant rejected said claim and has since refused to pay 
the same or any part thereof; that thereafter the plaintiff 
brought its action at law against said defendant and at 
the hearing of said cause by the Court without a jury an 
order was entered transferring this cause to the Equity 
side of the Court, pursuant to Section 1-1, Title 34, D. C. 
Code, 1020, and Law Rule 63, for determination as an 
equitable cause of action; that in view of such order plain¬ 
tiff says this Honorable Court as a Court of Equity alone 
has jurisdiction to entertain this cause and grant relief, 
and that the plaintiff is entitled to a decree against said 
defendant for the payment of the amount due and owning 
to the plaintiff and evidenced by the said several notes 
aforesaid. 

WHEREFORE, THE PREMISES CONSIDERED, the 
plaintiff respectfully prays: 

37 1. That process may be issued out of and under 

the seal of this Honorable Court directed to said 
defendant requiring him to appear and answer the exig¬ 
encies of this bill of complaint. 

2. That a judgment and decree may be entered herein 
ascertaining and fixing the amount due to the plaintiff 
upon the said debt assumed by said William T. Galliher and 
evidenced by the said notes as hereinabove set forth. 

3. That a judgment and decree may be entered requiring 
and directing said defendant to pay unto the plaintiff the 
sum of Twenty-Two Thousand Two Hundred Thirty-One 
and 18/100 Dollars ($22,231.19), with interest thereon from 
the ISth day of September, 1933. 
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4. And for such other and further relief as the nature and 
circumstances of the ease may require and to this Honor¬ 
able Court shall seem meet and proper. 

CONSOLIDATED REALTY CORPORATION 

Bv: THOMAS S JACKSON 
At torney-in-F act, 

Plaintiff . 

BRANDENBURG & BRANDENBURG 

By: LOUIS M. DENIT, THOMAS S JACKSON 
Attorneys for Plaintiff. 

District of Columbia, ss: 

Thomas S. Jackson upon oath deposes and says that he 
has read the foregoing and annexed bill of complaint by 
him subscribed as attorney-in-fact of the plaintiff, Con¬ 
solidated Realty Corporation; that the facts therein stated 
of his own knowledge are true, and those stated upon in¬ 
formation and belief he believes to be true. 

THOMAS S JACKSON 

Subscribed and sworn to before me this 2d day of De¬ 
cember, A. D., 1937. 

ZOE M. SHEA 

(Seal) Notary Public, D. C. 


Memorandum 

Exhibit “A”, referred to in amended bill of complaint, 
is not reproduced here since it appears as plaintiff’s Ex¬ 
hibit 38 in the Statement of Evidence. 

38 Answer of Defendant and Motion to Dismiss 

Filed December 22 1937 

* # m 

To the Honorable the District Court of the United States 

for the District of Columbia, holding an Equity Court. 

Answering the bill of complaint, the defendant respect- 

fullv savs: 

% » 

1. He admits the averments of paragraph FIRST. 


34 CONSOLIDATED REALTY COUP. VS. GEORGE T. DUNLOP. 


2. Tlie defendant admits the averments of paragraph 
SECOND, except that lie denies, if it be material, that he 
is a resident of the State of Maryland, he being legally a 
resident of the District of Columbia and never having ac¬ 
quired or claimed residence in the State of Maryland. 

3. The defendant admits the averments of paragraph 
THIRD, except that he denies that in and by said deed of 
conveyance to the said William T. Galliher, the parties to 
said deed covenanted and agreed that the said Galliher as¬ 
sumed and agreed to pay the sum of $60,000 secured by 
the three certain deeds of trust as in said deed of convey¬ 
ance recited. And the defendant also denies that by ac¬ 


cepting title to said property and entering into possession 
of the same pursuant to said deed of conveyance the said 
William T. Galliher thereby assumed and became per¬ 
sonally liable to pay said indebtedness. And in this re¬ 
gard the defendant further says that the language in the 
said deed of conveyance to the effect that the said William 
T. Galliher, the grantee, assumed and agreed to pay the 
said indebtedness was inserted by mistake as was also the 
statement in said deed that the said Galliher was a resi¬ 


dent of Buncombe County, North Carolina; that there 
never was any agreement between the parties to the said 
deed of conveyance that the said grantee Galliher would 
assume and did assume or would agree or had agreed 
39 to pay the said indebtedness; and that the said Wil¬ 
liam T. Galliher was at the time of his death a resi¬ 


dent of the District of Columbia, had been for many years 
and never at any time had been a resident of Buncombe 
County or any other place in the State of North Carolina. 

And the defendant further says with respect to the 
promissory notes referred to in said bill that, if said notes 
are in anywise material to the equitable cause of action 
attempted to be set up by said bill, said notes were by their 
terms due and payable on the 18th day of September, 1930, 
and that the said William T. Galliher was never a party 
thereto either as maker, endorser or otherwise as appears 
from the notes themselves: that while said notes did evi¬ 
dence an indebtedness of the maker thereof. Guaranty 
Realty Company, they did not evidence any indebtedness of 
the said William T. Galliher, or any contract by him to as¬ 
sume any indebtedness; and the defendant further denies 
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1 hat the said notes secured on the said property acquired 
by the said William T. Galliher were and are any part of 
any indebtedness of the said William T. Galliher; and 
further denies that the said William T. Galliher ever as¬ 
sumed and agreed to pav anv such indebtedness or anv 
part thereof. 

And the defendant further says that the said William 
T. Galliher never in writing signed by him or, to the best 
of defendant’s knowledge or belief, in any other manner 
agreed or promised to pay the same or to become liable 
therefor. And the defendant further says that by reason 
of the foregoing this defendant cannot be charged with, nor 
is ho liable for or upon, any such promise as alleged in said 
bill of complaint, in accordance with the statute, or stat¬ 
utes, in such case made and provided, and especially in 
accordance with Section 2 of Chapter 1 of Title 11 of the 
Code of laws for the District of Columbia, 31 U. S. Stats., 
13G7, Chapter 854, Section 1117, approved March 3, 
1901. 

40 4. The defendant admits the averments of para¬ 

graph FOURTH, and further says that by the pro¬ 
visions of the will of the said William T. Galliher annexed 
to the bill of complaint and prayed to be read as a part 
thereof and marked exhibit “B”, the said A. Laura Galli¬ 
her and Charles H. Galliher, to whom was devised in trust 
all the rest, residue and remainder of the estate of the de¬ 
cedent after the payment of debts, legacies and expenses of 
administration, were vested with such authority and power 
over the property thereby devised and such estate therein 
as might be necessary to enable them to effectually execute 
the testator’s intentions with respect to such property, in¬ 
cluding the power to collect and receive the rents, issues 
and profits of real estate, to sell or dispose of all or any 
part of any real estate of which the decedent died seized 
and possessed and to convey good title thereto, to borrow 
and secure the payment of money so borrowed by mortgage 
on any of said real estate for the purpose of paying any 
incumbrance on any of the property held in trust under 
said will. 

And defendant further says that neither the executors 
named in said will of the said William T. Galliher, nor the 
former administrators, c. t. a., nor this defendant as ad- 
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ministrator d. b. n. c. t. a., had any power or authority 
under the provisions of said will or otherwise to assume 
or to create for the decedent William T. Gallihor, or for 
his estate, or for the said trustees, any obligation or in¬ 
debtedness with respect to any real estate of which the 
decedent died seized or possessed; that said administrators 
had not right, title or interest in any of said real estate and 
could have acquired none unless and until in tin* administra¬ 
tion of said estate it had been found and determined by 
this Court after due proceedings that the personal prop¬ 
erty of the said estate was not sufficient for the payment of 
debts, and expenses of administration, and unless and until 
this Court should have ordered that such real es- 
41 tate or certain parcels or portions thereof should 
be subjected to and sold for such purposes; that no 
such finding or order was ever made with respect to the 
real estate in question herein; or with respect to any other 
real estate of the decedent until long after the foreclosure 
sale of the real estate in question herein and the institu¬ 
tion of the present proceeding. 

5. Defendant admits, if the same be material, the aver¬ 
ments of paragraph FIFTH, except that he denies that 
after the death of the said William T. Galliher said Fed- 
eral-American National Bank and Trust Company and 
Charles II. Galliher as administrators continued to hold 
the said land and property, to collect the rents, issues and 
profits thereof as averred in said FIFTH paragraph; and 
says that said rents, issues and profits from said land and 
property were collected by the said Trustees acting under 
the provisions of said will. And the defendant further 
says that any payments made by the said William T. Galli¬ 
her and accepted by the mortgagee on account of the mort¬ 
gage debt or interest thereon, were not made pursuant to 
any agreement between the said William T. Galliher as 
grantee, and the mortgagee or mortgagees of the property, 
but were made in order to protect the aforesaid property 
against foreclosure sale under the terms of the aforesaid 
deeds of trusts, to the liens of which said property was sub¬ 
ject. 

6. The defendant admits the averments of paragraph 
SIXTH, but says that the said Federal-American National 
Bank and Trust Company and the said Charles H. Galli- 
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her, the former administrators, had no authority to enter 
into any agreements to renew said notes or to extend the 
time of payment thereof, and that the order of this Hon¬ 
orable Court, sitting* as a court of probate, entered on, to 
wit, the 14th day of January, 1932, did not and could not 
give them anv* such authoritv; and this defendant 

42 further says that the said former administrators had 
no* authority either by reason of the aforesaid order 

of Court, or otherwise, to enter into any agreement either 
for the extension of the alleged obligation of the said 
"William T. Galliher, if any, under the alleged agreement 
of assumpsit between the said William T. Galliher and the 
said Guaranty Realty Company, the grantor (to which 
neither the plaintiff nor its assignors, the said Real Es¬ 
tate Trust Company and II. Elmer Singewald, trustees, 
were privies); or for a new agreement on behalf of the 
estate of the said William T. Galliher with the said plain¬ 
tiff or its said assignors to assume the said obligation or 
to extend said notes; there having been no previous agree¬ 
ment between the said William T. Galliher and the said 
plaintiff or its assignors or with any other mortgagee of 
said property. 

7. The defendant admits that the former administrators 
entered into three certain extension agreements in writing 
as averred in said Seventh paragraph, but denies that such 
action on their part was pursuant to any valid authority 
in them vested by the said Order or Decree of this Honor¬ 
able Court or otherwise. 

S. If deemed material, this defendant admits the aver¬ 
ments of paragraph EIGHTH. 

9. If deemed material, the defendant admits the aver¬ 
ments of paragraph NINTH, except that he denies that the 
administrators then acting had anv valid authoritv to enter 
into such extension agreements or that the said holders of 
the notes had any right to reply upon such extension agree¬ 
ments by the administrators, which were void; and except 
that he denies that the amounts credited upon the notes as 
alleged in said Ninth paragraph were and are the fair and 
reasonable value of the land and property so sold; and if 
deemed material, denies that the said sums for which said 
properties were sold represented the value of said 

43 properties, and says that on the contrary the said 
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properties were bid in at said sales by or for the 
account of said plaintiff at figures which were grossly in¬ 
adequate and far below the actual value of said property; 
that said sales were had at a time and under such circum¬ 
stances as that neither the true value nor the approximate 
value of said properties could be or were realized; that said 
properties so sold were at the time of said sales and now 
are worth and had then, and now have, a market value in 
excess of $24,000; that if such deficiency existed, or still 
exists, with respect to said notes as averred in said bill of 
complaint such deficiency was created by said sales without 
adequate notice and advertising, efforts to obtain respon¬ 
sible bidders, at a time when economic and financial condi¬ 
tions in Asheville and throughout the United States were 
such as to render it impossible to realize the real value of 
the properties, for grossly inadequate prices and far below 
the actual value of said properties and under such circum¬ 
stances as were inequitable and therefore constituted fraud 
upon the owners of said property. And, if deemed material, 
the defendant further denies that the total amount of prin¬ 
cipal over-due and unpaid on the said notes is $22,231.18 
and that there is interest over-due and unpaid from the 
18th day of September, 1932 as averred in said NINTH par¬ 
agraph. 

10. The defendant admits the averments of paragraph 
TENTH, except that he denies that the Court by its Order 
in the said action at law brought by the plaintiff against this 
defendant ordered said cause to the equity side of this 
Court for determination as an equitable cause of action. 
And the defendant further says that on the contrary the 
Minutes of the Court show that said Court ordered: 
44 “Motions of plaintiff and defendant for directed 
findings overruled. Exceptions noted. Cause re¬ 
ferred to equity side of court. Exceptions noted. Thirty 
days to amend, exception noted. Cox, J”. (Minutes 34, 

p. 10) 

And the defendant further says that said Order was 
passed pursuant to a memorandum opinion of said Court 
filed in said cause as follows: 

‘“The cause of action that arose against William T. 
Galliher in his lifetime, upon the facts alleged in the dec¬ 
laration, is equitable, not legal. The plaintiff, by his dec- 
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laration, seeks to recover upon a legal cause of action based 
upon a promise made by the personal representatives of 
the deceased. 

“It is thought so far as the estate of the deceased or the 
present administrator is affected, the suit must rest upon 
the original equitable cause of action. Accordingly, the 
cause should be transferred, as provided by Section 14, 
Title 34, D. C. Code 1929 and Law Rule 63, to the equity 
side of the court where amendments, if deemed necessary 
may be made and all available defenses presented. Ten days 
will be allowed the plaintiff to amend. ” 

And the defendant further denies that the plaintiff is en¬ 
titled to a decree against him and further denies that any 
amount is due and owing to the plaintiff from the defen¬ 
dant on the aforesaid several notes or otherwise, or that 
said notes evidence any indebtedness of the defendant to 
the plaintiff, or of the said William T. Galliher to the plain¬ 
tiff or otherwise. 

Further answering generally the said bill of complaint, 
the defendant says that prior to the filing of said bill of 
complaint, (if and to the extent that the plaintiff relies 
therein upon the alleged contract of assumpsit between the 
decedent William T. Galliher and his grantor of the real 
estate, Guaranty Realty Company, as recited in the deed of 
conveyance from Guaranty Realty Company to the said 
Galliher) the said Guaranty Realty Company released and 
discharged the administrators and trustees of the estate of 
the said William T. Galliher, as well as the heirs at law of 
said decedent, of and from all liability and obligation which 
the said William T. Galliher had, now has or here- 
45 after may have to it, the said Guaranty Realty Com¬ 
pany under the provisions of the aforesaid deed of 
conveyance, copy of which said release is hereto attached, 
marked “Exhibit A”, and prayed to be read as part hereof. 
And the defendant further says that the plaintiff neither 
at the time of its purchase of the promissory notes in ques¬ 
tion, nor at any time since said purchase, nor by the bill in 
equity herein nor otherwise, has relied or attempted to 
rely upon the alleged agreement of assumpsit in the deed of 
conveyance as aforesaid. 

And the defendant further says that although the said 
William T. Galliher had died in June 1929 and letters of 
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administration c. t. a. had been issued by this Honorable 
Court in August 1929, and although the administrator c. t. a. 
so appointed had published the usual notice to creditors 
on the 30th day of August, 1929, and although the plaintiff 
or its assignors of the promissory notes in question, would 
have had an enforcible claim against the estate of the said 
William T. Galliher which could have been noticed and 
probated against said estate prior to the expiration of said 
period of notice if there had existed any such valid con¬ 
tract of assumpsit in the deed of conveyance as alleged, 
nevertheless neither the said plaintiff nor its assignors of 
the notes in question probated any claim or filed any notice 
thereof or otherwise notified the said administrators of any 
such alleged contract of assumpsit or claim or right of the 
holders of the aforesaid notes against the said estate until 
the 19th day of March, 1935, more than four years after 
the expiration of said period within which creditors of the 
said William T. Galliher were required by law to probate 
their claims, when for the first time this plaintiff filed in the 
office of the Register of Wills its alleged proof of claim 
based not upon any alleged contract of assumpsit in the 
deed of conveyance but upon the aforesaid promis- 
46 sory notes and the alleged extensions thereof to which 
the said William T. Galliher was not a party; that in 
January 1932 the assignors of plaintiff undertook to secure 
from the then administrators c. t. a. of the estate of the said 
William T. Galliher and from the trustees under his will 
at that time holding title to the real estate in question, the 
assumption and extension of the promissory notes secured 
by said real estate, and did not rely upon their rights, if 
any, under the alleged covenant of assumpsit in the deed 
of conveyance, nor did they attempt to procure any exten¬ 
sion of the said alleged covenant or agreement of assump¬ 
tion between Guaranty Realty Company and the said Wil¬ 
liam T. Galliher. Wherefore this defendant says that the 
plaintiff was guilty of laches with respect to any right of 
action to which it may deem itself entitled as alleged in said 
bill of complaint. 

And the defendant further says that this defendant did 
not, nor did the decedent William T. Galliher, nor did any 
one duly authorized on behalf of the said decedent, ever 
within three years prior to the filing of the bill of complaint 
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or action at law against this defendant promise to pay, or 
to assume, or be responsible for the payment of the notes 
or any other obligations of 'the Guaranty Realty Company 
which form the basis of the claims asserted in the bill of 
complaint herein filed. 

And the defendant further says that the equitable cause 
of action which arose against the said William T. Galliher 
in his lifetime, if any, was the assumption in the deed of 
conveyance of the indebtedness of the grantor Guaranty 
Realty Company, the right of action upon which, if any, 
accrued on the 18th day of September, 1930, as shown by 
the deeds of trust and notes which have been made part of 
the bill of complaint herein; the time of payment of which 
indebtedness of or by the said Guaranty Realty Com- 
47 pany was never extended either with the consent of 
the said Guaranty Realty Company or otherwise. 
And the defendant further says that at the time of the 
commencement of this action the Guaranty Realty Com¬ 
pany, the plaintiff’s mortgagor and defendant’s grantee of 
the real estate in question and the maker of the notes afore¬ 
said, was not indebted to the plaintiff and that plaintiff 
then had no enforcible claim either at law or in equity 
against said Guaranty Realty Company. 

And the defendant further says that by reason of the pro¬ 
visions of the statute of limitations in force in the District 
of Columbia no action upon the cause or causes of action, 
if any, alleged in said bill of complaint could be brought 
after three years from the time when the right to maintain 
such action, if any, accrued, which so far as the said Wil¬ 
liam T. Galliher or his grantor the said Guaranty Realty 
Company were concerned, if at all, was the 18th day of Sep¬ 
tember, 1930 as shown by the bill of complaint and exhibits 
thereto, no promise of the said Guaranty Realty Company 
or of the said William T. Galliher as its grantee, having 
been renewed or extended beyond said date. 

Wherefore the defendant moves this Honorable Court to 
dismiss the bill of complaint, and for further reasons there¬ 
for says: 

1. That the bill of complaint states no cause of action 
cognizable in equity. 

2. That the bill of complaint states only a cause of action 
cognizable at law which is not cognizable in equity. 
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3. The plaintiff has attempted to amend a declaration at 
law stating a cause of action cognizable at law by stating 
the same cause of action in the* form of a bill of complaint 
filed in equity. 

4. The plaintiff, after this Honorable Court had 
48 found that it could not recover at law upon the cause 
of action stated in its action at law and had trans¬ 
ferred the cause to the equity side of the Court with leave 
to the plaintiff to amend by bringing an action in equity 
upon the equitable cause of action which it might have by 
reason of G-alliher’s assumption in his deed of conveyance 
as shown by the Minutes of the Court and the Court’s mem¬ 
orandum opinion hereinbefore quoted in paragraph 10 of 
this answer, and of which this Court will take judicial no¬ 
tice, filed its original bill of complaint in which it stated as 
its cause of action the same cause of action only which it 
bad stated in its declaration at law. For this reason and 
because the plaintiff declined to stipulate for the record 
that any order of the Court overruling the motion to dis¬ 
miss should show that said ruling was based upon the fact 
that the cause of action upon which the plaintiff relied in 
support of its bill of complaint was the contract of assumpsit 
in the deed of conveyance to Galliher, the Court dismissed 
the bill of complaint with leave to the plaintiff to amend. 
Instead of amending its original bill pursuant to this leave 
of Court by stating a cause of action cognizable in equity 
upon the alleged contract of assumption in the deed of con¬ 
veyance, the plaintiff has again stated its alleged cause of 
action in its so-called amended bill in substantially the iden¬ 
tical language and precisely to the same effect as in the 
original bill and as in the declaration at law. This repeated 
refusal to state and rely upon the equitable cause of action, 
if any, growing out of the alleged contract of assumption 
in the deed of conveyance, or any other equitable cause of 
action, must be taken as an admission that no such cause 
of action exists upon which the plaintiff can rely or recover. 

5. That the bill of complaint, with the exhibits which 
are made a part thereof, shows upon its face that the 
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49 cause of action is barred by the statute of limitations 
in force in the District of Columbia. 

G. THOMAS DUNLOP 
Administrator d.b.n.c.t.a. of the Es¬ 
tate of William T. Galliher, dec 7 d. 

District of Columbia, ss : 

G. Thomas Dunlop, being first duly sworn, on oath de¬ 
poses and says that he is the administrator d.b.mc.t.a. of 
the estate of William T. Galliher and as such makes the 
foregoing answer; that the facts stated in said answer he 
believes to be true. 

G. THOMAS DUNLOP 
Administrator d.b.n.c.t.a. of the Es- 
state of William T. Galliher, dec 7 d. 

Subscribed and sworn to before me this 21st day of De¬ 
cember, 1937. 

MABEL L. LOFTUS 

(Seal) Notary Public, D. C. 

G THOMAS DUNLOP 
Attorney for Defendant. 


Memorandum 

Exhibit “A” referred to in foregoing answer of defen¬ 
dant and Motion to Dismiss is not reproduced here since it 
appears as defendant’s Exhibit No. 1 in the Statement of 
Evidence. 


50 Order Overruling Motion to Dismiss. 

Filed January 18 1938 

* * • 

This cause came on to be further heard upon the motion 
of the defendant, included in his answer, to dismiss the 
amended bill of complaint, and upon oral argument thereon 
and consideration thereof it is by the Court this 18th day of 
January, 1938, 
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Ordered and Decreed that the motion to dismiss the 
amended bill of complaint be, and the same is hereby, over¬ 
ruled, with leave to the defendant to rely upon the same 
questions of law at the final hearing as he has urged in 
support of his said motion. 

Bv the Court: 

JENNINGS BAILEY 

Justice 

Acceptable as to form 

G THOMAS DUNLOP 
Atty for defendant. 


October 27-1938. 


Memorandum 


Motion of Defendant for Judgment—filed. 


Order Advancing Cause for Trial and for Pre-Trial 

Procedure. 

Filed November 16 1938 

* • • 

Upon consideration of the motions of the plaintiff and 
the defendant herein filed on October 24, 193S and October 
27, 1938, respectively, it is this 16" dav of November, 
1938 

51 Ordered that the motion of plaintiff to advance is 
granted and it is further Ordered that the motion of 
defendant for pre-trial procedure is granted and the cause 
referred to the Assignment Commissioner for appropriate 
action. 

By the Court, 

0 R LUHRING 

Justice. 

We consent: 


Attorney for Plaintiff 

G. THOMAS DUNLOP 
Attorney for Defendant. 
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Findings of Fact and Conclusions of Law 

Filed May 24 1939 

* • • 

This cause was first heard by the Court without a jury 
(trial by jury having been waived by both parties) upon 
the declaration and other pleadings, stipulation of facts 
and other proof in Law No. 86,318, and was thereupon 
transferred by the Trial Court to the Equity side of the 
Court for amendments to state a cause of action in Equity, 
the Trial Court having found that no recovery could be had 
by the plaintiff upon the case stated in an action at law. 
The cause being further and finally heard by this Court 
upon bill in Equity, answer and proof; 

The Court Finds the Following Facts: 

1. The decedent William T. Galliher, whose estate is now 
being sued both at Law and in Equity for a deficiency 
judgment resulting from a sale at foreclosure of certain 
real estate in Asheville, North Carolina, under the provi¬ 
sions of certain mortgage deeds of trust securing 

52 said indebtedness, was never a party to the promis¬ 
sory notes representing said indebtedness as maker, 
endorser or otherwise. 

2. The said William T. Galliher never assumed or agreed 
to pay either the said promissory notes of Guaranty Realty 
Company secured by said deeds of trust or the mortgage 
indebtedness secured thereby. 

3. There was never any agreement, either oral or writ¬ 
ten, between the said William T. Galliher and his grantor 
of the said property, Guaranty Realty Company, either at 
the time of the conveyance to him of the real estate in ques¬ 
tion by the Guaranty Realty Company, or at any other 
time, that the said William T. Galliher was to assume said 
mortgage indebtedness of the said Guaranty Realty Com¬ 
pany. 

4. That portion of the covenant in the deed from Guar¬ 
anty Realty Company to William T. Galliher conveying 
said real estate subject to three certain deeds of trust, which 
purports to show that the said Galliher “assumes” the said 
mortgage indebtedness “and agrees to pay” the same, did 
not correctly state the contract between Guaranty Realty 
Company, the grantor, and William T. Galliher, its grantee; 
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and said language was inserted in said deed by mistake and 
without the knowledge of the said William T. Galliher; and 
said deed was not signed by the said William T. Galliher 
and was placed of record without said Galliher having seen 
it or having known that it contained such an assumption 
clause or statement and the decedent, William T. Galliher, 
never knew that the said deed contained said assumption 
clause or statement. 

5. There was never any agreement, oral or written, be¬ 
tween the said William T. Galliher and the holders of the 
notes secured by said mortgages or deeds of trust, or the 
assignees of said noteholders, or mortgagees, that the said 

William T. Galliher would pay or assume the said 
53 promissory notes or that the time of payment of 

said notes would be extended by the said mortgagees 
or holders of said notes. 

6. The agreements signed by the holders of said prom¬ 
issory notes and by the former administrators c. t. a. of 
the estate of the said William T. Galliher, and by the Trus¬ 
tees named in the will of the said William T. Galliher, that 
the said administrators and trustees would assume and pay 
said promissory notes and that time for payment of said 
notes was thereby extended, were executed by said adminis¬ 
trators upon the supposed authority of an order of the Pro¬ 
bate Court which did not grant or purport to grant to said 
administrators any authority to assume or pay said prom¬ 
issory notes; and said order was passed by the Probate 
Court upon the averments of a petition which did not dis¬ 
close to the Probate Court the fact that the promissory 
notes were not the obligations of the said William T. Galli¬ 
her and that he was not a party to them as maker, endorser 
or otherwise. 

7. The said William T. Galliher by making payments of 
interest, or on account of principal, upon the promissory 
notes in question did not assume or intend thereby to as¬ 
sume, the aforesaid mortgage indebtedness or to become 
obligated for the payment of said notes or indebtedness. 

8. The former administrators c.t.a. of the estate of the 
said William T. Galliher by making payment of interest, or 
on account of principal, upon the promissory notes in ques¬ 
tion did not assume or intend thereby to assume, the afore- 
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said mortgage indebtedness or to become obligated for the 
said notes or indebtedness. 

9. The obligation of the Guaranty Realty Company, the 
maker of said promissory notes secured by said mortgages 

or deeds of trust and the mortgagor under said deeds 

54 of trust, matured on the 18th day of September, 
1930, and no agreement, written or otherwise, ex¬ 
tending the time for payment of said obligation of the said 
Guaranty Realty Company, or of the assumption clause 
appearing in the deed of conveyance to William T. Galli- 
her, was ever made by either the said Guaranty Realty 
Company or the said William T. Galliher, and no action 
was ever brought against either the said Guaranty Realty 
Company or the said William T. Galliher to enforce any 
liability against them or either of them; and no action was 
brought against the estate of the said William T. Galliher to 
enforce any such liability until more than five years after 
the said 18th day of September, 1930. 

10. If there had existed any promise by the said William 
T. Galliher to his grantor, Guaranty Realty Company, that 
he, the said Galliher, would assume the mortgage indebt¬ 
edness of the said Guaranty Realty Company as appears in 
the deed of conveyance from Guaranty Realty Company to 
the said William T. Galliher dated September 23, 1925 and 
recorded October 23,1925, all obligation of the said William 
T. Galliher thereunder and thereby to the said Guaranty 
Realty Company, his grantor, or otherwise, would have 
matured on the 18th day of September, 1930, and there was 
never any extension of any such obligation; and any right 
of action based upon or growing out of said alleged prom¬ 
ise accrued on the said 18th day of September 1930; and 
no action was brought to enforce any liability against the 
said William T. Galliher or his estate by reason of the 
aforesaid assumption clause until more than five years after 
the said 18th day of September 1930. 

11. The Guaranty Realty Company, the grantor in the 
deed of conveyance of the property in question to the said 
William T. Galliher, was a corporation organized under the 

laws of the State of North Carolina at the time of 

55 said conveyance, but its corporate existence ceased 
by reason of the forfeiture of its charter on the 1st 

day of March 1928 and it had no corporate existence on the 
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30th day of September 1935 when the action herein under 
consideration was brought. 

The Court Concludes From the Facts Found That: 

1. Since the decedent William T. Galliher was never a 
party to the promissory notes, forming an alleged basis of 
the cause of action of the plaintiff herein, the Probate 
Court had no power to authorize the administrators c.t.a. 
of the estate of the said William T. Galliher to assume the 
payment of said notes; and the order of the Probate Court 
did not give the administrators c.t.a. of the estate of the 
said Galliher authority to bind his personal estate for the 
payment of said notes and therefore the extension slips 
signed by said administrators September 20, 1932 do not 
bind the estate of the said Galliher for the payment of said 
notes, and the Court therefore rules that the administra¬ 
tor d.b.n.c.t.a. of the estate of William T. Galliher, deceased, 
defendant herein, is not liable on those notes or on the 
agreements purporting to extend the same and judgment 
will be entered accordingly. 

2. With respect to the claim of the plaintiff in this Equity 
proceeding (Equity No. 65,583) which is based upon the 
assumption clause appearing in the deed of conveyance 
from Guaranty Realty Company to William T. Galliher, 
the decedent, dated September 23, 1925.and recorded Octo¬ 
ber 23, 1925, the Court holds that the position of the plain¬ 
tiff in this case is that of a mortgagee, that it stands in the 
place of the original mortgagee and claims by way of sub¬ 
rogation to the rights, if any, of the original grantor in the 
deed conveving the real estate named in said deed, against 
William T. Galliher, grantee in said deed. The Court hav¬ 
ing found as a matter of fact that the said assump- 

56 tion clause was inserted in the said deed by mistake 
and that the said William T. Galliher never agreed 
to assume the said mortgage indebtedness referred to in 
said deed and forming the basis of the cause of action here¬ 
in, the Court holds that the said William T. Galliher did 
not assume the obligation to pay the said promissory notes 
or the said mortgage indebtedness secured by the deeds of 
trust on the said real estate, and further that the extension 
agreements signed by the former administrators c.t.a. of 
the estate of the said William T. Galliher did not bind his 
estate to assume the obligation to pay the said notes or 
mortgages indebtedness or sanction the assumption clause 
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in the deed of conveyance aforesaid, and the Court there¬ 
fore holds that the administrator d.b.n.c.t.a. of the estate 
of William T. Galliher, deceased, defendant herein, is not 
liable to the plaintiff either upon the.aforesaid notes or 
upon the agreements purporting to extend the same or upon 
the assumption clause appearing in the aforesaid deed of 
conveyance. 

3. And the Court further holds that upon the facts ap¬ 
pearing in the pleadings and as found by the Court from the 
evidence herein, the cause of action of the plaintiff against 
the said William T. Galliher or his estate, if any, which 
arose by reason of the alleged agreement of assumption in 
the aforesaid deed of conveyance accrued more than five 
years before this action was brought and is therefore 
barred by the Statute of Limitations in force in the Dis¬ 
trict of Columbia. 

4. And the Court further holds that inasmuch as the cor¬ 
porate existence of the Guaranty Realty Company, the orig¬ 
inal mortgagor, and grantor to the said William T. Galli¬ 
her in the deed of conveyance aforesaid, had ceased in the 

year 1928 and that such corporation was not in esse 
57 at the time of the filing of the action herein on the 
30th day of September 1935 the plaintiff, vrhich could 
only have recovered, if at all, against the defendant by way 
of subrogation to any rights the said Guaranty Realty Com¬ 
pany had against its grantee, the said William T. Galliher, 
could not or was not in a position to enforce any such sub¬ 
rogated rights. 

5. And the Court further holds that the defendant, ad¬ 
ministrator d.b.n.c.t.a. of the estate of William T. Galliher, 
deceased, is not liable for the deficiency, if any, that still 
remains owing on the three promissory notes in question 
herein, or for the balance of the mortgage indebtedness se¬ 
cured by the aforesaid deeds of trust, and that the bill of 
complaint, the amended bill of complaint and the declara¬ 
tion at law herein should be dismissed and judgment entered 
for the defendant as to all causes of action therein alleged 
and directs that judgment with costs be entered for the de¬ 
fendant. 

By the Court, 

DANIEL W. O’DONOGHUE 
May 24-1939 Justice 
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Judgment. 

Filed May 24, 1939 

# * # 

This action came on to be finally heard at this Term both 
as to the cause of action alleged in the declaration at Law 
No. 86,318, which by order of the Court was transferred to 
the Equity side of the Court, as well as the bill of com¬ 
plaint and amended bill of complaint in Equity No. 65,583, 
the answers of defendant and proof, and thereupon upon 
consideration thereof, it is this 24th day of May, 1939, ad¬ 
judged that the above entitled equity cause and the 
58 above mentioned law suit be finally dismissed, and 
it is also 

ADJUDGED that defendant go hence without day and 
that he have judgment for his costs in his behalf expended, 
the same to be taxed by the Clerk of this Court, and have 
execution therefor. 

Bv the Court, 

DANIEL W. O’DONOGIIUE 
Justice 

Notice of Appeal 

Filed June 12 1939 

• * * 

Notice is herebv given this 12th dav of June 1939, that 
Consolidated Realty Corporation hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 24th 
day of May, 1939, in favor of George T. Dunlop, as Ad¬ 
ministrator d. b. n. c. t. a. of the Estate of William T. Gal- 
liher against said Consolidated Realty Corporation 

BRANDENBURG & BRANDENBURG 

By: THOMAS SEARING JACKSON 
Attorney for Plaintiff 
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June 12—1939. 


Memorandum. 


Cost bond on appeal for $250—filed. 


59 Statement of Points on Appeal and 

Assignments of Error. 

Filed July 15,1939. 

* * # 

Comes now the plaintiff, appellant herein, and for a state¬ 
ment of points on appeal and assignments of error, says: 

1. The Court erred in entering final judgment for the de¬ 
fendant dismissing the action at law (Law No. 86318) and 
the bill in equity (Equity No. 65583). 

2. The Court erred in finding and holding that defen¬ 
dant’s testator never assumed payment of nor agreed to 
pay the indebtedness described in the deed from the Guar¬ 
anty Realty Company to said defendant’s testator. 

3. The Court erred in finding and holding that the lan¬ 
guage contained in the deed from the Guaranty Realty 
Company to the defendant’s testator did not correctly state 
the contract between the parties thereto. 

4. The Court erred in finding and holding that the clause 
containing the agreement of the defendant’s testator to as¬ 
sume and pay the said indebtedness was inserted in said 
deed by mistake. 

5. The Court erred in finding as a fact that the defen¬ 
dant’s testator never knew of said clause in said deed. 

6. The Court erred in failing to find and hold that 

60 the defendant’s testator ratified and confirmed the 
contract of assumption of said debt contained in said 

deed. 

7. The Court erred in failing to find and hold that the 
administrators, trustees and beneficiaries of testator’s es¬ 
tate ratified and confirmed said contract of assumption. 

8. The Court erred in failing and refusing to sustain 
plaintiff’s objections to the admissibility of evidence that 
the clause of assumption in said deed of conveyance was 
inserted by mistake and was not a correct statement of the 
agreement of the parties thereto. 
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9. The Court erred in failing to find and hold that the 
defendant was precluded by the laches of himself, his pre¬ 
decessor administrators, the trustees, beneficiaries and the 
decedent, to raise the defense that said clause of assump¬ 
tion was inserted in said deed by mistake. 

10. The Court erred in finding as a fact that the agree¬ 
ments between the holders of the notes of the Guaranty 
Realty Company and the administrators and trustees of de¬ 
cedent’s estate w’ere made without authority. 

11. The Court erred in finding and holding that the Pro¬ 
bate Court had no power to authorize the extension by the 
administrators of said estate of the time of payment of said 
indebtedness. 

12. The Court erred in failing to find and hold that the 
administrators, trustees and beneficiaries of said estate 
were estopped to deny that said extension agreements did 
not effectively extend the time of payment of said indebt¬ 
edness and bind said estate. 

13. The Court erred in failing to find and hold that the 
defendant is bound by the lawful acts of his predecessors. 

14. The Court erred in finding and holding that the plain¬ 
tiff’s cause of action w T as barred by the Statute of Limita¬ 
tions. 

15. The Court erred in failing to find and hold that the 
plaintiff made formal proof of its claim on the 26th day 

of March, 1935, and gave notice thereof to the de- 
61 fendant, before the statute of limitations had run 
against said cause of action; that on the 15th day of 
April, 1935 the defendant rejected said claim; and that the 
plaintiff filed its declaration in Law Action No. 86318 with¬ 
in nine months after said rejection by the defendant, ac¬ 
cording to the statute in such case made and provided. 

16. The Court erred in failing to find and hold that the 
plaintiff -was not guilty of laches. 

17. The Court erred in failing to find and hold that said 
extension agreements were transmitted to the plaintiff’s as¬ 
signor on December 12, 1932, and were effective, in law r and 
fact, as an acknowledgment of the debt, to toll and waive 
the statute of limitations. 

18. The Court erred in failing to find and hold that pay¬ 
ments of principal and interest by the administrators and 
trustees effectively tolled the statute of limitations, and 
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precluded the defense of laches against the plaintiff’s cause 
of action. 

19. The Court erred in finding and holding that the plain¬ 
tiff’s cause of action against the defendant was lost as a 
result of the dissolution and termination of the corporate 
existence of the Guaranty Realty Company. 

20. The Court erred in failing to find that the balance 
remaining unpaid on said indebtedness amounts to $22,- 
231.18, with interest thereon from the 18th day of Septem¬ 
ber, 1933, and in failing to enter judgment therefor in favor 
of the plaintiff. 

BRANDENBURG & BRANDENBURG 

By THOMAS SEARING JACKSON 
Attorneys for appellant. 

Memorandum 

July 15-1939. 

Time for filing transcript of record in Court of Appeals 
extended to and including September 1, 1939. 


62 Statement of Evidence on Appeal 

Filed July 15 1939 

* « * 

Be it remembered that at the hearing of the above en¬ 
titled cause before Mr. Justice O’Donoghue begun on the 
19th day and concluded on the 20th day of April, A. D. 1939, 
the following proceedings were held and evidence offered 
and given, rulings made by the court, and exceptions taken 
by the plaintiff and noted by the court. 

The plaintiff, to maintain the issues on its part joined, 
offered as a witness, Erskine Gordon, who, having been first 
duly sworn, testified in substance as follows: 

That he is a member of the bar of this court and has been 
since 1904; that he is now trust officer of the Hamilton 
National Bank, and prior to his connection with said bank, 
he was trust officer, for about ten years, of the Federal- 
American National Bank, which afterwards became Fed- 
eral-American National Bank and Trust Company; that he 
has specialized in the trust branch of law; that as trust 
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officer of the Federal-American National Bank, in 1929, he 
knew William T. Galliher and knew him very well. Mr. 
Galliher was in the lumber business in Georgetown (1). C.) 
and in the banking business as President of the American 
National Bank. After its consolidation with the Federal, 
Mr. Galliher became Chairman of the Board of the Federal- 
American National Bank. Mr. Galliher had real estate 
holdings but was not known to the witness to be engaged 
in the real estate business. After Mr. Galliher’s death, the 
witness learned that he had been engaged in real estate de¬ 
velopment. The witness identified, and the plaintiff offered 
in evidence, as Exhibit No. 1, the petition of Charles 
63 H. Galliher for probate of the will of William T. 

Galliher, deceased, and for the issuance of letters of 
administration, and, as Exhibit No. 2, the order of court 
thereon, dated the 22nd day of August, 1929, admitting the 
will to probate and record and granting letters of admin¬ 
istration C. T. A. to Charles H. Galliher and the Federal- 
American National Bank. Said exhibits were received in 
evidence by the court. (Said petition for probate recites 
that William T. Galliher died seised and possessed of the 
following real estate in Asheville, North Carolina, among 
others: 

“ (c) Three stores located on lots 2, 3 and 4 as shown on 
plat recorded in Plat Book No. 6 at page 81 in the Register 
of Deeds Office in Asheville, North Carolina, believed to be 
worth about $70,000, subject to an encumbrance of $51,000. 

“(d) A brick and stucco residence located on lots 42 and 
43 in Oakhurst Subdivision, Asheville, North Carolina, be¬ 
lieved to be worth about $12,000, subject to an encumbrance 
of $7,000. 

“(e) A brick and stucco residence located on lots 44 and 
45 in Oakhurst, Subdivision, Asheville, North Carolina, be- 
lived to be worth about $12,000, subject to an encumbrance 
of $7,000.’’) 

There were offered and received in evidence, as Exhibit 
No. 3, a true copy of the last will and testament of William 
T. Galliher, deceased, and codicil thereto; and, as Exhibit 
No. 4, the inventory of the appraised personal estate of said 
decedent, amounting to $940,907.08. Plaintiff’s Exhibit 
No. 3, being the last will and testament of William T. Galli¬ 
her, deceased, and codicil thereto, is as follows: 



CONSOLIDATED REALTY CORP. VS. GEORGE T. DUNLOP. 


55 


PI 3 

“I, William T. Galliher, of the City of Washington, in the 
District of Columbia, do hereby make, publish and declare 
this as and for my last will and testament, hereby revoking 
any and all wills and testaments heretofore at any time by 
me made. 

“1. I direct that all my debts and funeral expenses be 
paid as soon after my death as practicable. 

“2. I give and bequeath, absolutely, to my dear wife, 
Annie Laura Galliher, all my household furniture of every 
kind and description, silverware, glassware, paint- 
64 ings, works of art, books and jewelry. 

“3. I give and bequeath, absolutely, to the Wesley 
Chapel Methodist Episcopal Church, of Washington, D. C., 
the sum of Five Thousand Dollars ($5,000), to be applied 
to its endowment fund. 

“4. All the rest, residue and remainder of my estate, real, 
personal and mixed, wheresoever situate, of which I am now 
seized and possessed, or may hereafter acquire, I give, de¬ 
vise and bequeath to and unto my wife, Annie Laura Galli¬ 
her, and to my son, Charles H. Galliher, and to the sur¬ 
vivor of them, to have and to hold to the use of them, or 
the survivor of them, upon the trusts and for the uses and 
purposes hereinafter declared; and in order to carry into 
effect the trusts hereby reposed in my said trustees I do 
hereby give and invest them with such authority and pow r er 
over the property hereby devised and bequeathed to them 
and such estate therein as may be necessary to enable them 
to effectually execute my intentions in respect hereof. 

“It is my wdll that such trustees, or the survivor of them, 
shall take, receive, hold, invest, reinvest and manage the 
same, and shall collect and receive and give acquittances for 
all the income, rents, issues and profits, interest and divi¬ 
dends of said trust estate, and that they shall pay therefrom 
all the expenses of management thereof, including taxes 
and assessments of every kind, insurance and repairs, and 
pay in as nearly as conveniently may be equal quarterly 
installments, or oftener, to my said wife, Annie Laura Gal¬ 
liher, in each and every year during her life for her owm 
use, absolutely, the entire net income of said trust estate as 
above provided. 

“Upon the death of my said wife, the trust estate above 
created for her benefit shall be divided into as many parts 
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or shares as there shall be children of mine surviving my 
wife, and also child or children who shall have died before 
the death of my wife but leaving issue surviving her; and 
shall convey, transfer and pay over one of such parts 
65 or shares to each of my children then living, and one 
of such parts or shares to the issue of any deceased 
child of mine, such issue of deceased children in all cases to 
take per stirpes and not per capita. 

“I authorize and empower my said trustees hereinafter 
named, or the survivor of them, to sell and dispose of all 
or any part of any real or personal property of which I may 
die seized and possessed, at public or private sale, and in 
such sale or sales to make, execute and deliver good and 
sufficient deeds or other instruments of conveyance, assign¬ 
ments or transfers to the purchaser or purchasers thereof, 
who shall not be required to see to the application of the 
purchase money. And my said trustees shall have full au¬ 
thority in their discretion, to change any of the investments 
belonging to my estate, or may retain any investment made 
by me during my lifetime; and also full power and author¬ 
ity to borrow money and secure the payment thereof by 
mortgage or deed of trust on any of the real estate held by 
them, for either of the following purposes, to-wit: For the 
purpose of paying any encumbrance which may be on any 
of the property held in trust under my will or to make 
improvements on the property so held by them, without 
any obligation on the part of the mortgagee to see to the 
application of the proceeds of any loan made under the 
powers hereby conferred. 

“I nominate, constitute and appoint my said wife, Annie 
Laura Galliher, and my said son, Charles H. Galliher, or 
the survivor of them, as executors and trustees under this 
my last will and testatment, and request that the Court will 
not require of them, or either of them, bond or other se¬ 
curity for the faithful performance of the trusts in them 
reposed by me. 

“In testimony whereof, I have hereunto set my hand and 
affixed my seal to this my last will and testament on the 22nd 
day of September, A. D., 1916. 

/s/ WILLIAM T. GALLIHER (Seal) 
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66 Codicil to Last Will and Testament of William 

T. Galliher 

I, William T. Galliher, declare this to be a codicil to my 
last will and testament, hereby ratifying and republishing 
said will in all respects except as herein changed. 

I direct that my stock in W. T. Galliher and Brother, Inc., 
shall be sold to my brother, Charles E. Galliher, at such 
price and upon such terms as may be fixed by him. If he 
does not survive me I direct that said stock be sold to his 
sons, Joseph H. Galliher and C. Emory Galliher, at inven¬ 
tory value and upon such terms as may be approved by my 
executors. 

In witness whereof I have hereunto set my hand and seal 
this 25th day of May, A. D. 1929. 

/s/ WILLIAM T. GALLIHER (Seal) 

* • « # 

The witness identified, and there were admitted in evidence, 
as Exhibit No. 5, the first account of the Federal American 
National Bank and Charles H. Galliher, administrators, 
and, as Exhibit No. 6, the second account of said adminis¬ 
trators. The material portions of said Exhibits Nos. 5 
and 6 are as follows: 

PI 5 

First Account of Charles H. Galliher and Federal-Ameri- 
can National Bank and Trust Company, Administrators, 
C. T. A. of the Estate of William T. Galliher, Deceased 

Filed November 25, 1930 


Capital 

Accountant charges itself with the 
following assets received 

# * * 

$1,522,876.70 

• • • 

Accountant claims credit as follows: 
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1929 

Oct. 2 Federal Mortgage Co.— 
Asheville, N. C. a/c 
$51,000 mortgage notes 

Oct. 2 Federal Mortgage Co.— 
interest to date of death 
on $51,000 notes 

• * • 

67 1930 

Sept. 26 Federal Mortgage Co., 
Asheville, N. C.— 

a/c of $48,000 mort¬ 
gage on Market St. 

property Vou. 80 

# * • 

Income 

Accountants charge themselves 
with the following income received: 

# # • 

Accountants claim credit for in¬ 
come disbursed as follows: 

1930 

Sept. 23 City of Asheville, N. C.— 

1930 taxes: 

* * # • « * 

Market St. property $658.56 

• * # # # • 

- Vou. 95 

* • * 

26 Federal Mortgage Co. 

—renewal fee on 

$45,000 mtg. Market St. 
property Vou. 80 

Federal Mortgage Co. 

—insurance premium 

Market St. property Vou. 80 


Vou. 5 

Vou. 6 


$3,000.00 

867.00 

$3,000.00 


1,273.22 

900.00 

173.24 
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Oct. 27 * * * 

Fred A. Hull, Collector 
—taxes Market Street 

property Vou. 100 772.90 

# # * 

Sept. 17 Interest on $48,000 
mortgage Market Street 
property, Asheville, 

N. C. Vou. 79 1,440.00 


PI 6 

Second Account of Charles H. Galliher and Federal- 
American National Bank and Trust Company, Adminis¬ 
trators, C. T. A., of the Estate of William T. Galliher, De¬ 
ceased 

Filed September 30, 1931 

# • • 

68 Capital 

Accountants charge themselves with: 

* # • 

Accountants claim credit for: 

# • • 

1930 

Dec. 23 City of Asheville, N. C., 

1929 taxes 

Market Street 768.00 
Buchanan 

Avenue 208.00 
Galliher 

Development 548.80 Vou. 204 1,524.80 

* * • 

Income 

Accountants charge themselves with: 
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Accountants claim credit for: 

# m m 

1930 

# * # 


Mar. 23 United Mortgage Co., 
interest on $45,000 note 
(Market St.) to Mar. 

18, ’31 You. 232 1,350.00 


Report Under Rule 16 


Notes at face value, as per 
schedule “B” $178,408.24 


Schedule “B” 

* m * 

Mann Electric Company, July 19, 

’30, on or before 1 year, 6%, 
no interest paid 

This note accepted on ac¬ 
count of rent due on prop¬ 
erty at Asheville, N. C. Note 

not paid at maturity Ad¬ 

ministrators believe note to 

be of no value $800.00 

# * * 


69 These accounts were prepared under the super¬ 
vision of the witness in the offices of the Federal- 
America National Bank. The attention of the witness was 
called to items of disbursements in respect to Market Street 
property in Asheville, North Carolina. To the best of his 
recollection, the only property owned by Mr. Galliher on 
Market Street in Asheville were the three stores next to the 
Asheville-Biltmore Hotel. The disbursements above re¬ 
ferred to were made on account of those properties. The 
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witness identified, and there was offered and received in 
evidence, as Exhibit No. 7, a petition in said administration 
cause, dated January 14, 1932, and, as Exhibit No. 8, an 
order of the court, likewise dated January 14,1932, the ma¬ 
terial portions of which are as follows: 

PI 7 

In the Supreme Court of the District of Columbia 
Holding a Probate Court. 

Administration No. 39,246 

In the matter of the Estate of William T. Galliher, 

Deceased. 

Petition for Authority to Renew Loans 

The petition of Charles H. Galliher and the Federal- 
American National Bank and Trust Company, administra¬ 
tors, c. t. a., of the estate of William T. Galliher, deceased, 
respectfully represents: 

(1) That during his life the said William T. Galliher bor¬ 
rowed certain monies from the Federal-American National 
Bank, in evidence whereof he executed and delivered to 
said bank the following notes: 

Note for $10,000, dated April 1, 1929, payable in 90 
days, with interest at 6% 

Note for $5,000, dated April 29, 1929, payable in 90 
days, with interest at 6% 

Note for $2,000, dated May 27, 1929, payable in 90 
days, with interest at 6% 

Note for $20,000, dated May 28, 1929, payable in 90 
days, with interest at 6% 

Note for $15,000, dated June 5,1929, payable in 90 days, 
with interest at 6% 

Note for $11,000, dated June 24, 1929, payable in 3 
months, with interest at 6% 

None of these notes, aggregating $63,000, nor any inter¬ 
est thereon, which up to December 31, 1931 amounted to 
$9,852.97, has been paid, and at said date principal and in¬ 
terest amounted in the aggregate to $72,852.97. The Fed- 
eral-American National Bank has changed its name and is 
now known as the Federal-American National Bank and 
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Trust Company. Said bank lias called upon these admin¬ 
istrators to pay said notes or make the same current by the 
giving of a new note, in order that the above designated 
notes of said decedent will no longer remain as over- 
70 due notes. 

(2) That during his life the said William T. Galli- 
her discounted with the Federal-American National Bank 
the following notes, upon some of which certain payments 
have been made on account of principal or interest, leaving 
now due and payable thereon amounts as shown below: 

$400 balance of $950 note of Galliher Bros., Inc., dated 
April 30, 1929, payable in 90 days, with interest at 
6% interest paid to October 30, 1931. 

$4,050 balance of $5,000 note of Galliher Bros., Inc., 
dated April 15, 1929, payable in 90 days, with inter¬ 
est at 6% interest paid to October 15, 1931. 

$2,000 note of Galliher Bros., Inc., dated May 27, 1929, 
payable in 90 days, with interest at 6% interest paid 
to February 27, 1930. 

$6,750 note of Galliher Bros.. Inc., dated May 27, 1929, 
payable in 90 days, with interest at 6% interest paid 
to February 27, 1930. 

$425 balance of $450 note of Albert W. Ay re, dated 
April 15, 1929, payable in 90 days, with interest at 
6%, interest paid to July 15,1929. 

$450 note of Albert W. Ayrc, dated May 20, 1929, pay¬ 
able in 90 days with interest at 6%, interest paid to 
August 19, 1929. 

$4,500 note of Merrill P. Galliher Properties, dated 
May 6,1929, payable in 90 days, with interest at 6%, 
interest paid to February 6, 1930. 

As of December 31, 1931, the unpaid balance of principal 
due on said notes amounted to $18,575, and the interest 
thereon amounted to $1,665.90, making an aggregate of 
$20,240.90. The Federal-American National Bank and 
Trust Company, formerly the Federal-American National 
Bank, has called upon these administrators to take up these 
notes under the endorsement of said William T. Galliher, 
or else to bring said indebtedness current by the giving of 
a new note or notes of the administrators with the above 
described notes as collateral security therefor. 
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(3) That during his life the said William T. Galliher, for 
value received, made and executed his two certain collateral 
promissory notes payable to the order of the National 
Metropolitan Bank, as follows: 

Note for $50,000, dated October 1, 1926, payable on de¬ 
mand, under which there was deposited as collateral 
security certificates evidencing 203 shares of the cap¬ 
ital stock of the Federal-Ainerican National Bank. 

Note for $30,000, dated May 31, 1927, payable on de¬ 
mand, under which there was deposited as collateral 
security certificates evidencing 124 shares of the cap¬ 
ital stock of the Federal-American National Bank. 

No part of the principal of these twx> notes has been paid, 
but interest thereon has been paid by these administrators 
to December 31, 1931. The 327 shares of capital stock of 
the Federal-American National Bank, of the par value cf 
$100 per share, have been replaced by 1635 shares of the 
capital stock of the Federal-American National Bank and 
Trust Company, of the par value of $20 per share, said 1635 
shares of new stock having been issued in exchange for 327 
shares of old stock. Under order of this honorable Court, 
passed in the above entitled cause on the 10th day of Au¬ 
gust, 1931, these administrators deposited as addi- 
71 tional collateral for said two notes 700 shares of the 
capital stock of the Federal-American National Bank 
and Trust Company, so that now said notes are collateralled 
by 2335 shares of said stock. 

(4) That the said William T. Galliher is the owner of cer¬ 
tain real estate in Asheville, North Carolina, which is sub¬ 
ject to mortgage or deed of trust to secure indebtedness, 
as follows: 

Premises 66 Market Street, subject to loan of $24,000 
dated September 18, 3925, upon which $5,000 was 
paid on account and later $4,500 paid on account, 
leaving a balance of $14,500 due by renewal Septem¬ 
ber 18, 1932. 

Premises 68 Market Street, subject to loan of $18,000 
dated September 18, 1925, upon which $5,000 was 
paid on account and later $1,500 paid on account, 
leaving a balance of $11,500 due by renewal Septem¬ 
ber 18, 1932. 



G4 CONSOLIDATED REALTY CORP. VS. GEORGE T. DUNLOP. 

Premises 70 Market Street, subject to loan of $18,000 
dated September 18, 1925, upon which $5,000 was 
paid on account and later $1,500 paid on account, 
leaving a balance of $11,500 due bv renewal Septem¬ 
ber 18, 1932. 

(5) The estate of the said William T. Galliher is entirely 
solvent, but the assets of said estate consist generally of 
real estate and shares of stock, none of which can be sold 
or reduced to cash at the present time without material loss 
to the estate. So far as these petitioners know there are no 
other debts against the estate of said decedent except the 
notes hereinabove listed. These petitioners have given the 
matter careful consideration and believe it will be for the 
best interest of the estate and the beneficiaries thereof that 
all of the above loans be renewed from time to time until a 
sufficient amount of the assets of the estate can be disposed 
of at reasonable prices. They, therefore, pray: 

Prayers 

1. That they be authorized, by order of this Honorable 
Court, to execute and deliver to the Federal-American Na¬ 
tional Bank and Trust Company their note for $72,852.97 
for the purpose of taking up the six notes of William T. 
Galliher, listed in the first paragraph of this petition, and 
to deposit said six notes as collateral security therefor. 

2. That they, further be authorized to execute and deliver 
to the Federal-American National Bank and Trust Com¬ 
pany their note for $20,240.90 for the purpose of taking up 
the seven notes under the endorsement of the said William 
T. Galliher, listed in the second paragraph of this petition, 
and to deposit said seven notes as collateral security there¬ 
for. 

3. That they further be authorized to renew or extend the 
time of payment of the two notes listed in the third para¬ 
graph of this petition, or upon demand of the National 
Metropolitan Bank to execute and deliver their note in the 
sum of $80,000 for the purpose of taking up the two exist¬ 
ing loans, and if such new note be required that they be 
authorized to deposit as collateral security therefor the 
same collateral which is now held under said two existing 
notes. 
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4. That they further be authorized to renew the three 
notes described in the fourth paragraph of this petition, 
and from time to time extend the time of payment of such 
balance as may remain unpaid thereon. 

72 5. And for such other and further relief as the 

nature of the case may require and to this honorable 
Court shall seem proper. 

CHARLES H. GALLIHER 
FEDERAL-AMERICAN NATIONAL 
BANK AND TRUST COMPANY 
OF WASHINGTON 

By WM. C. JOHNSON 

Vice-President 

ERSKINE GORDON 
Attorney for Petitioners 

District of Columbia, to wit: 

We, Charles H. Galliher, and Wm. C. Johnson, Vice- 
President of the Federal-American National Bank and 
Trust Company, do solemnly swear that we have read the 
foregoing and annexed petition by us subscribed and know 
the contents thereof, that the facts therein stated of our per¬ 
sonal knowledge are true and those stated upon informa¬ 
tion and belief we believe to be true. 

CHARLES H. GALLIHER 
WM. C. JOHNSON 

Subscribed and sworn to before me this 13th day of 
January, 1932. 

MILLARD S. YEATMAN 

Notary Public , D. C. 

My commission expires Oct. 15, 1936. 

PI 8 

• * * • 

Order Authorizing Renewal of Loans. 

Upon consideration of the petition of Charles H. Galliher 
and the Federal-American National Bank and Trust Com¬ 
pany, administrators, c. t. a., of the estate of William T. 
Galliher, deceased, filed in the above entitled cause on the 
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14th day of January, 1932, it is by the Court, this 14th day 
of January, 1932, 

ORDERED that said administrators be and they are 
hereby authorized to execute and deliver to the Federal- 
American National Bank and Trust Company their note for 
$72,852.97 for the purpose of taking up six certain notes 
of the said William T. Galliher at present held by said bank, 
the principal and interest of which on December 31, 1931, 
amounted to $72,852.97, and to deposit said six notes with 
appropriate endorsement as collateral security for such 
note of the administrators; and further to execute and de¬ 
liver to the Federal-Ameriean National Bank and Trust 
Company their note for $20,240.90 for the purpose of taking 
up seven certain notes discounted with said bank by the said 
William T. Galliher and at present held by said bank, the 
principal and interest of which on December 31, 1931, 
amounted to $20,240.90, and to deposit said seven notes with 
appropriate endorsement as collateral security for such 
note of the administrators; and further to extend the time 
of payment of the $50,000 and $30,000 notes of the said 
William T. Galliher hold by the National Metropolitan 
Bank, or upon demand of said bank to execute and deliver 
their note or notes aggregating $80,000 for the purpose of 
taking up said two notes of William T. Galliher, and if such 
new note or notes be required to deposit as collateral se¬ 
curity thereunder the same collateral which is now held 
under the two existing notes; and further to renew the three 
notes secured on premises GG, G8 and 70 Market Street, 
Asheville, North Carolina, and from time to time to extend 
the time of payment of such balance as may remain unpaid 
thereon. 

F. 1). LETTS, 

Justice. 


73 Witness testified further that after the passage of 
the order of court on January 14, 1932, formal exten¬ 
sion agreements were signed. Such agreements were 
offered and received in evidence as Plaintiff's Exhibits Nos. 
9, 10, and 11, with the notes attached. (Said extension 
agreements are identical in form, as are the said promissory 
notes, the only difference being that Exhibit No. 9 refers to 
a note in the principal sum of $14,000, on which there is 
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stated to be a principal balance due in the amount of $10,100, 
the extension agreement in Exhibit No. 10 refers to a 
promissory note in the principal sum of $20,000 on which 
there is a balance stated to be due of $13,400 and the ex¬ 
tension agreement in Exhibit Xo. 11 refers to a promis¬ 
sory note in the principal sum of $14,000 on which there is 
stated to be due a principal balance of $10,500.) Plaintiff’s 
Exhibit Xo. 10 is as follows: 


PL 10 

Washington, D. C. 
September 20, 1932 

To The Real Estate Trust Company and II. 

Elmer Singewald, Trustees under United 
Mortgage Corporation Indenture dated 
September 1, 1931, 


Gentlemen: 

In re: Loan F-473-J 

Guaranty Realty Company. 


You are the holder of a note executed bv the Guarantv 

* * 

Realty Company, dated September 18th, 1925, in the orig¬ 
inal principal sum of $20,000.00, which note is the fifth of a 
series of five notes secured by deed of trust recorded in 
the office of the Register of Deeds for Buncombe County, 
X. C., in Book of Mortgages and Deeds of Trust Xo. 200, at 
page 201, and was due September IS, 1930. The payment of 
the indebtedness secured by the aforesaid deed of trust and 
evidenced by the note above referred to, was assumed by 
Wm. T. Galliher, deceased. The aforesaid note bears in¬ 
terest at the rate of six per cent per annum, payable semi¬ 
annually on the ISth day of March and the 1 Sth day of Sep¬ 
tember of each year. There have been total payments made 
on the principal of the above note aggregating $0,000.00, 
leaving a principal balance of $13,400. Interest has been 
paid thereon to September IS, 1932. 


74 The undersigned. Trustees under the will of W. T. 

Galliher, deceased, and Administrators C. T. A. of 
the Estate of Wm. T. Galliher, hereby request that you ex¬ 
tend the time for the payment of the principal balance of 
the note aforesaid to September IS, 1933. The undersigned 
do hereby covenant and agree that they are legally obli¬ 
gated, as Trustees and Administrators C. T. A., of the 


L 
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Estate of the said Win. T. Galliher, for tile entire principal 
balance of $13,400.00, as evidenced by said note, and that 
they will pay tlie semi-annual interest thereon on March IS, 
1933, and the entire principal balance in full on September 
IS, 1933, together with interest thereon. 

The undersigned do further covenant and agree that until 
the payment in full of the principal and interest on said 
note they will fully comply with all the covenants and agree¬ 
ments as contained in said deed of trust, except as the same 
may be modified hereby, and that in the event of their 
failure to do so, the entire unpaid balance of the principal 
of said note may be immediately declared due and payable 
and any and all agreements for the extension of the time for 
the payment of said note shall be thereby revoked and of 
no further effect. 

It is understood that this letter, together with the en¬ 
dorsements hereon and the consent and agreement of the 
United States Fidelity and Guaranty Company and your 
consent and agreement, as herein requested, shall evidence 
the agreement of the extension of the time for the payment 
of the aforesaid indebtedness to the date herein stated, and 
until the signing of said consent and agreement endorsed 
hereon by some officer of the United States Fidelity and 
Guaranty Company and of the Real Estate Trust Company 
and II. Elmer Singewald, the agreement with reference to 
the extension of time for such payment shall not have 
effect 

/s/ A. LAURA GALLIHER 

Co-Trustee under will of TTTw. 

T. Gallih cr , deceased. 

/s/ CHARLES H. GALLIHER 

Co-Trustee under will of TFw. 
T. Galliher , deceased and Co- 
Administrator C. T. A. of 
the Estate of Wm. T. Gal- 
liher. 

FEDERAL-AMERICAX NATIONAL BANK 
AND TRUST COMPANY, 
Co-Administrator C. T. A. of the Estate 
of Wm. T. Galliher. 

By: ERSKIXE GORDON 
Trust Officer 
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September 20, 193*2 

United States Fidelity and Guaranty Company consents 
and agrees to the extension of tin* time for the payment of 
the note and interest referred to in the foregoing letter of 
the Trustees under the will of Win. T. Galliher, deceased, 
and the Administrators (’. T. A. of the Estate of Wm. T. 
Galliher, deceased, to September 18, 1933, upon the terms 
and conditions therein set forth, and hereby undertakes and 
agrees that its Bond No. 732590-28-Series J, shall continue 
to be and remain in full force and effect and applicable to 
said note and its obligation and liability thereon shall 
75 in no wav be diminished, released or affected bv the 
extension of the time for the payment of said note 
and interest. 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 

Bv C. J. FITZPATRICK 
Vice-President 

The undersigned consent and agree to the extension of 
the time for the payment of the note and interest men¬ 
tioned in the foregoing letter of the Trustees under the 
Will of Wm. T. Galliher, deceased, and the Administrators 
C. T. A. of the Estate of Wm. T. Galliher, deceased, dated 
September 18, 1932, upon the terms and conditions set forth 
in said letter. 

THE REAL ESTATE TRUST COMPANY, 
By H. ELMER SINGEWALD 

Vice-President 

/s/ H. ELMER SINGEWALD 

(Seal) 


Credit by foreclosure in the 
sum of $4233.84, 

Central Bank & Trust Company 
Trustee 

By J. V. Alexander 
Assistant Trust Officer 
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(Face of Note) 


$20,000.00 


FIRST MORTGAGE NOTE 


No. 5 


Five years after date, for value received the undersigned 
promise to pay to bearer, at the oflice of Central Bank and 
Trust Company in the City of Asheville and State of North 
Carolina, the sum of—Twenty Thousand—Dollars ($20,- 
000.00) in gold coins of the United States of America, of 
or equal to the present standard of weight and lineness and 
to pay interest thereon from date at the said office of Cen¬ 
tral Bank and Trust Company, at the rate of six per centum 
(6% ) per annum in like gold coin, on the isth days of March 
and September in each year until such principal sum be 
paid. 

This note is one of a series of Fire notes of like date, 


numbered consecutivelv from one upwards, and aggregat¬ 
ing the principal sum of— 1 TWENTY-FOUR THOUSAND 
—Dollars ($24,000.00), all secured equally and ratably by 
a deed of trust of even date herewith from GUARANTY 
REALTY COMPANY—to Central Bank and Trust Com¬ 
pany, Trustee. 

The principal of this note and of all of the said notes so 
secured by the said deed of trust may become due at the 
time and in the manner set forth in tin* said deed of trust 
if default be made in the payment of interest or on the oc¬ 
currence of certain other events, all as provided in tin* said 


deed of trust to which reference is hereby made for 
7G a description of the property mortgaged, the nature 
and extent of the security, the rights of the holder 
or holders of the notes therein described, and the terms and 
conditions upon which the said notes are executed, delivered 
and secured. 

The makers and endorsers hereof hereby waive present¬ 
ment for payment, demand, protest, and notice of protest: of 
non-payment of this note, and all defenses on the ground of 
any extension of time for the payment hereof which may 
be hereafter given by tin* holder or holders hereof to them 
or either of them. 

This note shall not become valid or obligatory until the 
certificate of authentication endorsed hereon shall have 
been signed by the aforesaid Trustee. 
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IN WITNESS WHEREOF, the undersigned has signed 
and affixed its seal to this note on this the 18th day of Sep¬ 
tember, 19 25. 

GUARANTY REALTY COMPANY (Seal) 

By L. B. JACKSON (Seal) 

President 

Attest: 

JOHN A MAYO 

Secretary 

(Seal) 


(Reverse side of note) 
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s/ 1). L. STRAIN 
s/ L. B. JACKSON 


Oct. 2, 19JO 

By credit on this note of $1000.00 C. 

CENTRAL BANK & TRUST CO. 

By .1. C. ALEXANDER 
Ass't. Trust Ojjievr 

( Reverse* side of note con’t.) 
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11 


TR UST K K'S ('EM TI E IC ATES 


The undersigned hereby certifies that this note is oik* of 
the* notes described in tile Deed of Trust to the undersigned 
within referred to. 

CENTRAL BANK AND TRUST COMPANY, 
By B. \Y. BARNARD 

,-lsst. Trust Officer 

W itness furthei' tostifie<l that he did not remember whether 
these notes were attached to tin* extension agreements at 
the time the paper was sinned. Witness further testified 
that In* had made an effort to obtain files of the Fcdcral- 
Ameriean National Bank and Trust Company in connection 
with tin* administration of this estate but that they were in 
the hands of the receiver of tlu* bank and could not be ob¬ 
tained. 

(). Now, prior to the time that you signed this extension 
agreement, did you yo to Asheville and make any inquiry 
with respect to the Market Street property.' A. I person¬ 
ally went to Asheville, but I cannot now recollect whether 
it was prior to the time of the signing of this extension or 
whether it was afterwards. It was probably—These exten¬ 
sions were dated in 1932. September. The probability is 
that it was prior to this time. 

Q. Was it prior to the time that the administrators filed 
the petition with respect to extending— A. I think that 
was along about the same time. 

Q. By the Court: 

Q. Was this .January 14-, 1932? A. .January. 193*2? 

Q. January 14, 193*2 A. I cannot answer there yes or no. 
1 don’t recall the date of my visit. 

By Mr. Denit: 

78 Q. Did you make a visit to Asheville with respect 
to these particulars properties? A. I made a visit 
to Asheville with respect to Mr. Galliher’s holdings in Ashe¬ 
ville, which included these three properties and certain 
other properties there. 

Q. Was any inquiry made with respect to his ownership 
of the Market Street stores? A. I don’t know whether we 
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made any inquiry as to his ownership. The property was 
liis of record. We had that knowledge already. I don t 
think we made any inquiry as to whether he still owned it. 

Was any inquiry made as to the conditions of his own¬ 
ership;' A. There was an inquiry made as to the amount 
of the mortimu'e on the property. Also, it I remember cor¬ 
rectly. although 1 am not sure that it was on that trip, we 
did question the attorney there who was acting in behalf 
of the estate matters, or maybe the estate and trustee mat¬ 
ters together—I am not quite sure as to that—•concerning 
1 he conditions of the mortii’a.U'e. 

Q. In the course of that inquiry what information did 
vou ascertain as to whether or not there was an assump¬ 
tion of the mort.yaire on these properties by Mr. (Jalliher? 

Mr. Dunlop. 1 object to that as calhutr for hearsay. 

The Court. Xo. I don't think ;t is i^oini*' to make the 
estate liable if it is not competent. It is just sonic infor¬ 
mation that he may or may not have obtained. I will allow 
tin* answer; that is. if he knows or remembers. 

A. it is my recollection that we were advised that Mr. 
(Jalliher had assumed the mortuam'e on these three Market 
Street stores. 

By Mr. Denit : 

( t >. By whom were you advised? A. By the attorney, .and 
1 can't recollect what his name is. The attorney to whom 
the matter was referred by the administrators. 


By the (’ourt: 


Q. Do you mean that lie informed you that that is 
7!) what the deed of trust recited? A. We asked lum 
Mr. Dunlop. Xot the deed of trust. The deed. 
The Court. 1 mean the deed. 

Mr. Dunlop. The deed of trust had nothinj** in it— 

The Court. 1 mean the deed. 

A. (continued) We didn't—so far as I recollect, we asked 
him whether the estate was ’•(‘sponsible on the morti* , a,u , e. 


That 


matter 


to—-as to the estate's 


liability. 

Mr. Dunlop. 1 object to that. 

The ('ourt. It is hearsay, but I will allow it in. 
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By the Court: 

Q. He just informed you that he had received some in¬ 
formation and from that information had arrived at the 
opinion that the estate was liable. Is that the substance 
of it? A. That is correct. 

The Court: That does not make it liable. 


By Mr. Dunlop: 

Q. And you don’t know the basis of his opinion? A. Oh, 


no. 


Bv Mr. Denit 


Q. Can you tell us whether or not this attorney with 
whom you conferred had represented Mr. Galliher as attor¬ 
ney during his lifetime? A. I have no personal knowledge 
of the fact. 

The witness further testified that he was quite familiar 
with the signature of AY. T. Galliher and that the signature 
on a letter, shown to the witness, dated March 22, 1929, 
was the signature of \Y. T. Galliher. Said letter was of¬ 
fered and received in evidence as Fxhibit Xo. 12. and is as 
follows: 

PL 12 

FKDHKAL-AMH1MCAX NATIONAL BANK 


\Y. T. Galliher, Chairman of the Board 

j# # * 

of WASHINGTON, I). C. 

March tin* Twenty-Second, 1929 

Federal Mortgage Company, 

Asheville, North Carolina 

Gentlemen: 

Herewith please find enclosed my check for $1,530 
SO in pavment of interest on loans — 472 for $450, 473. 

$(>30. and —474 for $47)0, covering interest to March 
18th, 1929 in each case as per the enclosed notices, which 
please receipt and return. 

I certainly owe you an apology for overlooking this mat¬ 
ter and regret the necessity of your wire reminder to me 
today. 1 should be very glad in acknowledging receipt if 
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you would advise as to the cost of telegram, which 1 shall 
be e-lad to remit. 


AVTG 


Very truly vours, 

/s/ AV. T. GALLIHER 


AYitness also identified his signature, as trust officer of 
the Federal-Ameriean National Bank and Trust Company, 
to five letters, which were offered and received in evidence, 
as plaintiff’s Exhibits Xo. 13, 14, 15, 1(3, and 17. Each of 
said letters is on the letterhead of the Federal-Ameriean 
National Bank and Trust Company, and are as follows: 

PL 13 

FEDERAL-AAIERTCAX NATIONAL BANK AND 
TRUST COMPANY 

John Poole, President 

WASHINGTON, D. C. 

January the Seventeenth, 1931 
United Mortgage Corporation, 

A Vest all Building, 

South Pack Square, 

Asheville, North Carolina. 


Gentlemen: 


Attention: Frank Fisher, Jr., Vice President 


AYe understand that you are the present holders of cer¬ 
tain notes of tin* Guaranty Realty Company, secured on 
premises G(3, (38 and 70 Market Street, Asheville, North Car¬ 
olina. The notes were originally given to the Federal Mort¬ 
gage Company and are known on their records as Federal 
loans number 472, 473 and 474 Market Street properties. 

The loans were originally $24,000 on (3(3 Market Street, 
$18,000 each on (38 and 70 Market Street. Each of the loans 
has been reduced by payment of $5,000 on account, leaving 
the present balance of $19,000 and $13,000 and $13,000 re¬ 
spectively, due by extension September 18, 1931. 

It becomes necessary for us to have a statement from you 
relative to these loans in order that our account as admin- 
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istrator of the estate of 'William T. Galliher, present owner 
of said properties, may be audited. We, therefore, request 
that vou will certifv to us, as follows: 

(1) That you are the present holders of said notes. 

(2) That said notes have endorsed thereon credits ag¬ 
gregating $5,000 (please give dates and amounts of such 

credits). 

81 (3) That said notes have endorsed thereon credits 

showing interest paid to September 18, 1930. 

(4) The present balance due on each note, the rate of in¬ 
terest and the maturity. 

Your courtesy in this connection will be greatly appre¬ 
ciated. 

Very truly yours, 

/s/ EKSKINE GORDON 
Trust Officer. 

PL 14 

January the Twenty-second 1931 

Mr. Frank Fisher, Jr., Vice President, 

United Mortgage Corporation, 

Westall Building, 

South Pack Square, 

Asheville, North Carolina. 

My dear Mr. Fisher: 

Re: Federal Mortgage Co. Loans 472, 473, 474, 

Guaranty Realty Company. 

We write to thank you for the promptness and courtesy 
of your reply to our recent inquiry concerning credits on 
the above mentioned loans. 

We will appreciate it if you will also give us the dates 
and amounts of the various credits on said notes. 

Very truly yours, 

/s/ ERSKINE GORDON 
Trust Officer. 
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PL 15 

January the Thirty-first 1931 

Mr. Frank Fisher, Jr., Vice President, 

United Mortgage Corporation, 

Westall Building, 

South Pack Square 
Asheville, North Carolina. 

Mv dear Mr. Fisher: 

We acknowledge with thanks vour favor of the twenty- 
eighth instant in re payments of interest and on account of 
principal of Federal Loans #472, 473 and 474—Guaranty 
Realty Company—secured on premises 66, 6S and 70 Mar¬ 
ket Street, Asheville, North Carolina. 

Very truly yours, 

/s/ ERSKINE GORDON 
Trust Officer. 

82 PL 16 

November the Eleventh 1931 

Mr. D. M. Perry, Assistant Secretary, 

United Mortgage Corporation, 

Asheville, North Carolina, 

My dear Mr. Perry: 

Re: F-472, 473, 474-J—Estate of W. T. Galliher. 

We enclose herewith check to order of the United Mort¬ 
gage Corporation for $7,900 to be applied as follows: 
$7,500 on account of principal of the above mortgages and 
$400 in payment of your charges for one year extension in 
time of payment. 

Please send to us one receipt covering the $7,500 paid on 
account of principal of the notes, and one receipt covering 
the $400 in payment of your charges for renewal. 

Please also endorse the payments of principal on the 
notes, and advise us accordingly. 

Very truly yours, 

/s/ ERSKINE GORDON 
Trust Officer. 
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PL 17 

March the Eighteenth 1931 

United Mortgage Corporation, 

Westall Building 
Asheville, North Carolina, 

Gentlemen: 

We are in receipt of notice showing annual interest due 
March eighteenth on Federal Mortgage Company Loans 
Nos. 472-.J, 473-J, and 474-J. According to our records 
interest on these loans has been paid to September 18th, 
1930, and at the present time there is only six months’ in¬ 
terest due, and not one year’s interest as recited in your 
notice. 

Please advise as to what your records show in regard to 
these loans and oblige. 

Very truly vours, 

/s/ ERSKINE GORDON 
Trust Officer. 

On Cross-examination, the witness testified further in 
substance as follows: 

Q. Major Gordon, with respect to these extension agree¬ 
ments which have been shown to you, and the petition to 
the probate court permitting extension of these agree¬ 
ments, do you recall who prepared those extension 
83 agreements? A. Mr. Dunlop, it is very hard to rec¬ 
ollect at this time. That was quite a number of years 
ago, and we have been—a lot of things have been going on 
since. But it is my recollection that they were prepared 
by the holders of the notes or in behalf of the holders of the 
notes, and not by us. 

Q. In order that it may be possible to refresh your recol¬ 
lection with respect to that, I show you a letter dated No¬ 
vember 28, 1931, signed by the United Mortgage Corpora¬ 
tion, G. H. Perry, Assistant Secretary, addressed to C. H. 
Galliher, 1010 Vermont Avenue, Washington, D. C., “Es¬ 
tate of W. T. Galliher.” Was C. H. Galliher your co-ad¬ 
ministrator? A. He was. 

Q. Was he also the trustee under the will of his father, 
Mr. W. T. Galliher? A. He was. 
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Q. He and his mother were trustees under that will? A. 
They were. 

Q. And under the will do you recall that there was no 
provision for sale—you were one of the administrators—no 
provision for the sale of real estate by the administrators? 
A. I don’t recall the intimate details of the will itself at 
the present time. 

Q. Then you don’t recall that the will also expressly pro¬ 
vided a power of sale and other disposition with respect to 
real estate in the trustees? A. I do not recollect that. 

Q. I show you this letter, to which I have just called your 
attention. See if that refreshes your recollection as to who 
prepared those extension agreements. A. Mr. Dunlop, I 
don’t know that I ever saw that letter before. 

Q. Do you notice on it— A. I find in there some things 
of which I do have some recollection at the present time. 

Q. Do you notice on it a notation “Similar notice re¬ 
ceived by F. A. National Bank”? That is the Federal 
American National Bank, isn’t it? A. I assume so. 

Q. Does that help to refresh your recollection that you 
got a similar letter to this? A. I regret to say that there 
were so many things in the estate that I do not remember 
all of them, and I do not actually remember this point. 

Q. Was the Beal Estate Trust Company the holder 
84 of the notes at that time ? A. At the time the exten¬ 
sion agreements were signed? 

Q. I call your attention to the fact that this letter says, 
“In view’ of the fact that the trustee Real Estate Trust 
Company, holder of the note in connection with the above- 
numbered loans, has no authority” and so forth. Do you 
recall that they w r ere the holders of the notes at that time? 
A. I am sorry, Mr. Dunlop, but I do not recall. 

Q. I quote from a letter on the letterhead of the United 
Mortgage Corporation, Asheville, North Carolina. Do you 
know’ w’ho they w r ere? A. The United Mortgage Company? 

Q. Yes. The United Mortgage Corporation. A. United 
Mortgage Corporation? The name sounds familiar, and I 
think must have been one of the parties who— 

Q. Addressed to Mr. Merrill P. Galliher in the matter 
of the Guaranty Realty Company, now Galliher Estate, in 
w’hich it says, “If you will advise with the executors the 
trustees are ready to comply with these requirements”— 


I 


80 CONSOLIDATED REALTY COUP. VS. GEORGE T. DUNLOP. 

the letter having set forth certain conditions under which 
the notes could be extended—“these requirements and make 
payment as set forth, we will prepare the necessary appli¬ 
cation for extension and deliver the same to you for the 
signatures of the executors and trustees and will arrange 
for the extension accordingly. Yours truly.” Signed 
“Francis J. Hazel, Vice President.” Does that refresh 
your recollection as to who prepared it? A. It does re¬ 
fresh my recollection, because now I remember, since you 
mentioned the name of— 

Q. Hazel? A. (continued) —Merrill P. Gallihcr, I rec¬ 
ollect that he, being in Asheville, was requested by the ad¬ 
ministrators to make some arrangement with respect to 
the extension in time of payment of the notes on these 
Market Street stores; and that certain arrangements were 
suggested and afterwards made with reference to the ex¬ 
tensions, and the papers were sent to us for execution from 
Asheville. But who prepared the papers I am unable to 
sav. 

w 

Mr. Denit. What is the date of that letter, Mr. Dunlop, 
that you read to his Honor? 

Mr. Dunlop. One is dated September 21, 1931, and the 
other November 28, 1931. 

Mr. Denit. I mean the one of Merrill P. Gallihcr that vou 
referred to. 

Mr. Dunlop. The one of September 21, 1931, is to Mr. 
Merrill P. Galliher in Asheville, signed by Francis J. Hazel, 
Vice-President of the United Mortgage Corporation. I 
only have a copy of this, Mr. Denit; and I was only using 
it to see if it would refresh the recollection of Major Gor¬ 
don. Of course, it is not in any shape to prove. 

Do you want the other one, that one (indicating) ? 

Mr. Denit. No. I have that one of November 28. 

Mr. Dunlop. That was signed by the assistant 
85 secretary of the United Mortgate Corporation. 

Mr. Denit. Is that also to Merrill P. Galliher? 

Mr. Dunlop. No that is to C. H. Galliher, one of the 
trustees and one of the administrators. 

By Mr. Dunlop: 

Q. Major Gordon, at the time you filed this petition with 
the probate court for leave to extend these notes, and a 
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number of other notes, were you aware of the fact that the 
notes covering the Market Street stores which you have re¬ 
cited in here as amongst other notes, were not either made 
by Mr. Galliher or endorsed by him, and that he was not a 
party to them? A. I believe I did know that he was not 
the maker of the notes and was not the endorser of the 
notes; that is, in the generally accepted term of “endor¬ 
ser”. 

Q. What do you mean by “ in the generally accepted term 
of endorser”? His name was not on there in any capacity, 
was it? A. His name was not on the notes in any capacity 
so far as I know. 

Q. Was his name on any other paper that you knew 
about with respect to the assumption of this obligation? 
A. No. 

I would like to amend that answer. I understood you to 
sav was his name on them. 

Q. His signature. A. I answered as though you said 
“signature”. 

Q. I meant to say “his signature”. A. I understand. 

Q. And your answer stands? A. His signature was not 
on any such paper so far as I know. 

Q. I suppose your correction to your answer was 
prompted by the fact that his name was on the deed in 
which the statement was made, not over his signa- 
86 ture, that he had assumed the trusts? A. That is 
what I had in mind. 

By the Court: 

Q. Did his name appear as grantee, party of the first 
part, in the deed? A. Grantee in the deed. Not party of 
the first part. 

Q. He didn’t sign it? A. No. 

Upon examination by the Court, the witness testified 
further, in substance, as follows: Under his will, W. T 
Galliher, deceased, appointed his wife, A. Laura Galliher, 
as executor and trustee; and he also appointed his son, 
Charles H. Galliher, as executor and trustee; that Mrs. A. 
Laura Galliher renounced as one of the executors of this 
estate before letters testamentary were issued; that she 
did not renounce as one of the co-trustees; that Charles H. 
Galliher remained as executor and trustee for several 
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years; that the Federal-American National Bank and 
Trust Company was substituted as co-administrator in 
lieu of A. Laura Galliher; that the said bank and trust com¬ 
pany was never appointed co-trustee; that, later on, the 
bank retired as administrator and Mr. Charles IL Galliher 
resigned as executor and administrator and then Mr. Dun¬ 
lop was appointed. At the present time, Mr. Charles H. 
Galliher is a trustee under the will. Mrs. A. Laura Galli¬ 
her is dead and Mr. Charles H. Galliher is the surviving 
trustee. Mr. Dunlop was never substituted or appointed 
as trustee under the will. In the petition dated January 
14, 1932 (Plaintiff’s Exhibit No. 7), nothing was recited 
about Mr. Galliher being liable for the payment of the 
notes or having assumed the payment of them; that there is 
nothing in the order based on that petition authorizing or 
directing the administrators to assume any obligation in 
regard to that indebtedness but only to renew the three 
notes secured on premises 66, 68 and 70 Market Street, 
Asheville, North Carolina, and from time to time extend 
the time of payment of such balance as may remain unpaid 
thereon. 

On re-direct examination witness stated Merrill P. Gal¬ 
liher is the son of William T. Galliher. The witness does 
not know whether the Galliher’s maintained a real estate 
office in Asheville, but since Merrill P. Galliher had an 
office there from which his lumber business was con- 
87 ducted, the administrators were in touch with him 
numerous times in reference to the estate. 

Thereupon the plaintiff offered in evidence as plaintiff’s 
Exhibit No. 18, a certified copy of a deed, dated the 23rd 
day of September, 1925, by and between the Guaranty 
Realty Company, party of the first part, and W. T. Galli¬ 
her, party of the second part. Said exhibit is as follows: 

PL 18 

State of North Carolina 
County of Buncombe 

This Indenture, Made and entered into this the 23rd day 
of September, A. D. 1925, by and between Guaranty Realty 
Company, a Corporation organized and existing under and 
by virtue of the laws of the State of North Carolina, party 
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of the first part, and W. T. Galliher, of the County of Bun¬ 
combe, State of North Carolina, party of the second part. 

WITNESSETH: 

That, the said party of the first part, for and in consid¬ 
eration of the sum of Twenty-Five Dollars and other good 
and valuable considerations to it in hand paid by the party 
of the second part, the receipt whereof is hereby acknowl¬ 
edged, has given, granted, bargained and sold, and by these 
presents does give, grant, bargain, and sell, convey and 
confirm unto the said party of the second part, his heirs, 
and assigns, forever, the following pieces, parcels or lots 
of land, lying and being in the City of Asheville, County of 
Buncombe, State of North Carolina, and more particularly 
described as follows:— 

Beginning at a stake in the Eastern margin of the side¬ 
walk as now laid out on the Eastern side of Market Street, 
at a point South 18° 24 f East 100 feet distant from the 
Southern margin of the sidewalk as now laid out on ‘Wood- 
fin Street, said beginning corner being the Southwest cor¬ 
ner of the building now being erected known as Asheville- 
Biltmore Hotel, and runs thence wdth the Southern line of 
said Hotel Property, North 73° 23' East 51.32 feet to a 
stake in the Western margin of a ten foot alley; thence with 
said margin of said alley, South 17° 32' East 40 feet to a 
stake, the Southeast corner of Lot No. 3, as shown on plat 
hereinafter referred to, and in the line of Lot No. 4 of said 
plat, thence with the line of said Lot No. 4, and the South¬ 
ern end of said ten foot alley, North 73° 23' East 10 feet to 
a stake in L. Blomberg’s line, and being the northeast cor¬ 
ner of said Lot No. 4; thence with said Blomberg’s line 
South 17° 32' East 25.55 feet to a stake the Southeast cor¬ 
ner of said Lot No. 4 and in L. C. Sluder’s line; thence with 
said Sluder’s line South 73° 56' West 60.21 feet to a stake 
in the Eastern margin of the sidewalk on the East side of 
Market Street; thence with said margin of said sidewalk 
North 18° 24' West 65.13 feet to the Point of Beginning, 
and being lots Nos. 2, 3, and 4 as shown on plat of the prop¬ 
erty of L. B. Jackson made bv Coxe Engineers, March 14, 
1925, and recorded in the Office of the Register of Deeds 
for Buncombe County, N. C. in Plat Book 6 on page 81. 
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And together with the right of ingress, egress, and re¬ 
gress over and upon a ten foot alley way extending from 
the Northern line of Lot No. 4 of plat above referred to, 
and in the rear of lots Nos. 3, 2, and 1 of said plat, to the 
Southern margin of Woodfin Street, to be used for the 
benefit of the property above described. 

88 And being the same lands and premises together 
with the right of way and easement, described in a 
certain deed from Asheville-Biltmore Hotel Company, Inc., 
to Guaranty Realty Company, dated September 18, 1925, 
recorded in the Office of the Register of Deeds aforesaid, 
in Deed Book 314, page 353, reference to which said plat 
and said deed, and the records thereof, is hereby made for 
a more complete description of said lands and premises 
and said right of way. 

To Have and To Hold the above described lands and 
premises with the appurtenances, unto the said party of the 
second part, his heirs and assigns forever. 

And the said party of the first part, for itself, its suc¬ 
cessors and assigns, covenants to and with the said party 
of the second part, his heirs and assigns, that it, the said 
party of the first part is lawfully seized in fee simple of 
said lands and premises, and has full right and power to 
convey the same to the said party of the second part in fee 
simple; that the same are free and clear of and from all 
liens and encumbrances except three certain deeds of trust, 
(recorded in the Office of the Register of Deeds, aforesaid, 
in book 206, on pages 257, 261, and 266), securing the pay¬ 
ment of the sum of Sixty Thousand ($60,000) Dollars, and 
interest on the same, which the party of the second part 
assumes and agrees to pay; and the party of the first part 
will, its successors and assigns, shall forever warrant and 
defend the title to the same with the appurtenances, unto 
the said party of the second part, his heirs and assigns, 
against the lawful claims of all persons whomsoever. 

In Testimonv Whereof the said Guarantv Realtv Com- 

* w V 

pany has caused these presents to be signed in its Corpo¬ 
rate name by its President, attested to by its Secretary and 
its Corporate Seal to be hereunto affixed, all by order of 
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its Board of Directors duly given, on this the day and year 
first above written. 

GUARANTY REALTY COMPANY 

By: L. B. JACKSON 
President 

Attest: 

J. F. JENKINS 

Secretary (Corporate Seal) 

(Stamps $25.00) 


State of North Carolina 
County of Buncombe 

Personally appeared before me, Walter J. Schaffner, a 
Notary Public in and for said County and State, L. B. 
Jackson, with whom I am personally acquainted, -who, being 
by me duly sworn, says that L. B. Jackson is the President, 
and he, the said J. F. Jenkins is the Secretary of Guaranty 
Realty Company, the corporation described in and which 
executed the foregoing instrument; that he knows the com¬ 
mon seal of said corporation; that the seal affixed to the 
foregoing instrument is said common seal, and the name of 
the corporation was subscribed thereto by the said Presi¬ 
dent and that the said President and Secretary subscribed 
their names thereto, and said common seal was affixed, all 
by order of the Board of Directors of said Corporation, 
and that the said instrument is the act and deed of said 
corporation. 

Witness my hand and Notarial Seal, this the 21st day of 
October, 1925. 

WALTER J. SCHAFFNER, 
(Notarial Seal) Notary Public 

My Commission Expires: September 8, 1927 

89 State of North Carolina 
County of Buncombe 

The foregoing certificate of Walter J. Schaffner, a No¬ 
tary Public in and for said County and State, authenti¬ 
cated by his Notorial Seal thereto affixed, is adjudged to 
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be correct, in due form and according to law, and the fore¬ 
going instrument is adjudged to be duly proven. 

Let said instrument, with the certificates be registered. 
This the 23rd day of October, 1925. 

J. B. CAIN, 

Clerk , Superior Court 

Registered this the 23rd dav of October, 1925, at 5:00 
P. M. 

GEORGE A. DIGGES, JR. 

Register of Deeds 

State of North Carolina 
County of Buncombe 

I, George A. Digges, Jr., do hereby certify that this is a 
true and accurate copy of a deed from Guaranty Realty 
Company, to W. T. Galliher, as of record in Deed Book 317, 
Page 519. 

Witness my hand this the 13th day of November, 1935. 

/s/ GEO. A. DIGGES, JR. 

Register of Deeds 

90 Thereupon the plaintiff offered in evidence as Ex¬ 
hibits No. 19, 20 and 21, three deeds of trust dated 
the 18th day of September, 1925, by and between Guaranty 
Realty Company, a corporation of the County of Buncombe 
and State of North Carolina, party of the first part, and 
Central Bank and Trust Company, a corporation duly or¬ 
ganized and existing under the laws of the State of North 
Carolina, party of the second part, and conveying to said 
trustee land in part described as Lots No. 2, 3, and 4, re¬ 
spectively, as shown on a plat of the L. B. Jackson prop¬ 
erty recorded in plat book No. 6 at page 81 of the office of 
Register of Deeds for Buncombe County, North Carolina, 
and securing payment of indebtedness aggregating $60,000, 
represented by sundry promissory notes, certain of which 
notes covering that part of said indebtedness for which the 
plaintiff claims the defendant is liable having been made by 
Guaranty Realty Corporation payable to Central Bank & 
Trust Company, dated September 18, 1925, and payable 5 
years after date, and each deed of trust bearing a notation 
by the Register of Deeds of Buncombe County, North Caro- 
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lina, that the same was filed for registration on the 22nd 
day of September, 1925, and registered in the office of the 
said Register of Deeds for Buncombe County, North Caro¬ 
lina, on said day in Book No. 206, at pages 257, 261, and 
266, respectively. 

Thereupon, further to maintain the issues on its part 
joined, the plaintiff produced as a witness, Charles H. Gal- 
liher, who, testified in substance as follows: That he is the 
same party designated as one of the executors of the will 
of W. T. Galliher and qualified, with the Federal-American 
National Bank, as administrators c. t. a. of the estate; that 
he had correspondence with the Federal Mortgage Com¬ 
pany and the United Mortgage Corporation of Asheville 
with respect to three stores located on Market Street; that 
he signed and caused to be mailed to the addressees therein 
named the ten letters which were offered and received in 
evidence as Exhibits Nos. 22, 23, 24, 25, 26, 27, 28, 29, 30 and 
31. Each of said letters is on the letterhead of the C. H. 
Galliher Company, and they are as follows: 

91 PL 22 

C. H. Galliher Company 
Land and Subdivisions 
1010 Vermont Avenue, N. W. 

Washington, D. C. 

Main 3397 

March the 31st, 1930 

Mr. James B. Hensley, 

Assistant to the President, 

Federal Mortgage Company 
Asheville, North Carolina. 

Dear Mr. Hensley:— 

Please let me acknowledge the receipt of your letter of 
March 28th, enclosing separate interest receipts on the 
three stores on Market Street, owned by the estate of Wil¬ 
liam T. Galliher, deceased. 

I felt that the telegram was in error and I thank you for 
your prompt reimbursement. 

Very truly yours, 

C. H. GALLIHER COMPANY 
By: C. H. GALLIHER 

CHG :me 
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PL 23 

April 3rd, 1930 

Federal Mortgage Company, 

Asheville, North Carolina 

Gentlemen:— 

The Federal American National Bank has just called my 
attention to the fact that the three interest receipts, cov¬ 
ering the total payment of $1440.00, semi-annual interest 
on #66, 68 and 70 Market Street, Asheville, indicate that 
the payment was made by the Guaranty Realty Company. 

I am returning the three receipts herewith with the re¬ 
quest that they be changed to show the receipt from the 
Federal American National Bank, Administrator. 

Very truly yours, 

/s/ C. H. GALLIHER 

CHG :me 
Enclosures 

92 PL 24 

August 30th, 1930. 

Federal Mortgage Company 
Asheville, North Carolina 
Attention: Mr. James B. Hensley 

Gentlemen: 

You will recall that I called on you in July with reference 
to an extension of one year on the first mortgage loans on 
premises Nos. 66, 68 and 70 Market Street in Asheville, 
which mature on September 18, 1930. 

Under the terms of my father’s will, all of the real 
estate with its consequent burden has been passed to the 
trustees under the will while the administrators, C. T. A. 
have control of securities and other forms of assets until 
such time as the debts of the estate are paid. The trus¬ 
tees have found it impossible to liquidate in the present 
real estate market and, for that reason, I am requesting 
that an extension on the loan be granted to mature on or 
before September 18th, 1931. The loan has carried an an¬ 
nual amortization of $3000 for the last four years and the 
trustees w’ould like to make a further curtail of $3000 and 
interest, on the 18th of September with the understanding 
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that the remaining $45,000 will be liquidated on or before 
the expiration of the extended term. 

I trust you can arrange this and at the same time advise 
us if we will be permitted to further partially curtail it at 
any time, or times, within the period of extension. 

Very truly yours, 

/s/ C. H. GALLIHER 

Of Trustees under the will of 
William T. Galliher, deceased. 

CHG :me 

PL 25 

September 17, 1930 

Federal Mortgage Company 
Asheville, North Carolina 

Attention: Mr. Henry M. Marshall, Vice President 
Gentlemen:— 

Please let me acknowledge the receipt of your letter of 
September 16th, 1930 with respect to requested extension 
of loan on Nos. 66, 68 and 70 Market Street, Asheville, 
North Carolina. 

While copy of my father’s will is recorded among the 
official records of Buncombe County, I am sending you 
herewith a photostatic copy thereof to save you the trouble 
of examining the records. 

Our local courts take the position that, where the residue 
of the estate is to pass to trustees and the personal prop¬ 
erty therein is more than sufficient to pay the debts of the 
estate, that title to the realty rests at once in the trustees. 

I presume this is the fact in the North Carolina jur- 
93 isdiction although, if it is not, I assume there would 
be no difficulty in having the administrators ask for 
the extension. Under our local laws that w T ould be merely 
a courtesy and would carry no responsibility. With re¬ 
spect to the contents of the estate, I quote below the net 
value as shown by the Federal Estate tax return and on 
which the estate has paid the federal tax. All of the as¬ 
sets of the estate were returned at their appraised value 
and not their face. 


i 
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Assets 


Real Estate at appraised value 
Stocks and bonds at appraised 
value 

Mortgages, notes, cash, etc. 
Other miscellaneous property 


$301,978.69 

965,999.98 
285,645.78 
72,525.75 


Total 

Liabilities 


$1,626,145.20 


Mortgages 

Debts 

Other liabilities, including ad¬ 
ministrators expenses (Esti¬ 
mated) 


71,259.50 

308,464.02 

79,711.36 


Total $459,534.88 


Net Estate $1,166,610.32 

Upon the payment of the debts by the administrators, 
the entire residue passes into the hands of the trustees and 
the difficulty of both the administrators and the trustees is 
that, due to the status of the market, both for stocks, bonds, 
and real estate, they have been unable to secure sale with¬ 
out considerable loss to the estate and our local probate 
court consistently refuses to authorize a sale except at a 
fair value. 

The principle change that has taken place in the assets 
of the estate has been the sale of the stock covered by the 
codicil to the will for $143,700., carried in the assets at the 
appraised value of $135,662.50. This sale was settled with 
a note for $31,500 and the balance in cash, winch cash pro¬ 
ceeds were immediately applied in full amount to the re¬ 
duction of the item of debts shown at $308,464.02. 

Other negotiations are pending for the sale of certain 
assets and, with our local market conditions slowiv but 
steadily improving, I have no fear of not being able to 
meet the indebtedness on the Market Street property within 
the period of extension requested. 

That the interest on the indebtedness may not be in de¬ 
fault pending your reply, I am enclosing herewith the trus- 
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tees’ check to your order for $1440.00, semi-annual interest 
to September 18th, 1930. 

If there is further data you require, I shall endeavor to 
furnish it to you promptly. 

Very truly yours, 

/s/ C. H. GALLIHER 

Of Trustees under the Will of 
William T. Galliher, deceased. 

CHG :me 

Enclosure described 
94 PL 26 

September 27, 1930 

Federal Mortgage Company, 

Asheville, N. C. 

Attention: Mr. James B. Hensley 
Gentlemen:— 

In response to your letter of September 23rd, I hand you 
herewith the check of the Trustees under the Will of Wil¬ 
liam T. Galliher, deceased, to your order for Thirty-nine 
Hundred Dollars ($3900.00) being curtail of $1000.00 each 
on the first trust loans secured on premises 66, 68 and 70 
North Market Street, Asheville, North Carolina, together 
with brokerage fee for the extension of the loan for one 
year from September 18th, 1930, $900.00. 

Please send me receipt for the remittance. 

Very truly yours, 

/s/ C. H. GALLIHER 

CHG :me 

Enclosure—check. 

PL 27 

December 30, 1930 

Receivers, Federal Mortgage Company, 

Asheville, North Carolina. 

Gentlemen:— 

With my letter to the Federal Mortgage Company dated 
September 17, 1930, I sent a check for $1440.00, semi-an¬ 
nual interest on $48,000 loan on #66, 68 and 70 Market 
Street, Asheville, North Carolina. 
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I find that I have never had a formal receipt for this 
payment and would like to ask that it be forwarded to me 
to complete my record. 

Very truly yours, 

/s/ C. H. GALLIHER 

Of Trustees under the Will of 
W. T. Galliher, deceased 

CHG :me 


95 PL 28 

March 17th, 1932. 

United Mortgage Corporation 
Asheville, North Carolina 


Gentlemen:— 

We enclose herewith our check to vour order for semi- 
annual interest due on the 18th instant, as follows: 

Your loan #472-J $333.00 

#473-J ' 435.00 

#474-J 345.00 


These loans are secured on property at #66, 68 and 70 
Market Street, Asheville, North Carolina. 

Please receipt and return the enclose notices. 

Very truly yours, 

A. LAURA GALLIHER AND 
CHARLES H. GALLIHER, 
Trustees under the ivill of 
Wm. T. Galliher, deceased 
Bv: C. H. GALLIHER 

CHG :me 

PL 29 

September 19, 1932 

United Mortgage Corporation 
Asheville, North Carolina 

Gentlemen: 

'With reference to the loans secured on #66, 68 and 70 
Market Street, I wrote my brother, Merrill P. Galliher, in 
Asheville, more than a week ago to request you to accept 
a total curtail of $3100.00 on these mortgages, together with 
interest to September 18th, 1932 and permit the mortgage 
to be extended for a period of one year. He wired me on 
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Saturday that he had been unable to see your Mr. Heazel, 
due to his absence. 

Since we corresponded with you concerning this loan a 
year ago, the administrators of the estate of W. T. Galli- 
her have been unable to make any sale of any portion of 
the estate and the income from the estate during the past 
year has been less than $3000.00 in excess of the interest 
charges and taxes. Under the circumstances, the adminis¬ 
trators sought to offer as a curtail on the loan this year 
the maximum amount that they were able to provide and 
they earnestly request that the curtail be accepted and the 
loan extended for one additional year. 

It is the purpose of the administrators and trustees to 
retire this loan out of the first liquification of assets that 
is had. I am, therefore, enclosing the check of the Trust 
Department of the Federal American National Bank 
96 and Trust Company for $3100.00 curtail above de¬ 
scribed and the check of the trustees for $1113.00, 
six months’ interest to September 18th, 1932. 

Will you please send us formal receipts of these pay¬ 
ments ? 

Very truly yours, 

/s/ CHARLES H. GALLIHER 

For the Administrators of the 
Estate of W. T. Galliher, de¬ 
ceased 

CHG :me 

Enclosures checks. 

PL 30 

September 29th, 1932 

United Mortgage Corporation, 

Asheville, North Carolina 

Attention: Mr. H. E. Johnson, Assistant Secretary 
Gentlemen:— 

Please let me acknowledge the receipt of your letter of 
September 24th, 1932, enclosing receipts for the payment 
of interest of $1113.00 and principal curtailment of $3100.00 
on the loans on #66, 68 and 70 Market Street, Asheville, 
North Carolina. I thank you for your consideration and 
the advice that the loans will be extended for six months 
to March 18th, 1933. 
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I am not prepared to say at this time that the entire 
balance of the loan can be retired next March because the 
administrators are dependent upon finding a market for 
some of the assets of the estate to retire this loan. We 
have ample assets in the estate but I presume you know of 
the difficulty of conversion. We will, however, do our 
very best. 

It may not have occurred to you that the administra¬ 
tors themselves are anxious to pay the remaining indebt¬ 
edness of the estate for we have been managing this estate 
for nearly three years without the possibility of having 
any recompense for our services until the three remaining 
items of indebtedness are discharged. 

Very truly yours, 

/s/ C. H. GALLIHER 

For the administrators of the 
estate of W. T. Galliher, de¬ 
ceased. 

CHG :me 

97 PL 31 

December 12, 1932. 

United Mortgage Corporation 
Asheville, North Carolina 

Gentlemen:— 

Complying with your request, we are returning here¬ 
with applications, in quadruplet, for extension of each of 
your loans Nos. F-473-J, F-474-J, and F-472-J, secured on 
properties Nos. 66, 68 and 70 North Market Street, Ashe¬ 
ville, N. C., respectively. Each of these forms have been 
signed by the trustees under the will of, and the adminis¬ 
trators of the estate of William T. Galliher. 

As soon as they have been completely executed, will you 
please furnish me with an executed copy? 

Very truly yours, 

/s/ C. H. GALLIHER 

For the trustees under the 
Will of William T. Galliher , 
Deceased. 

CHG :me 
Enclosures 
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Witness signed Exhibit No. 22 “C. H. G-alliher Company 
by C. H. Galliher” but it was written in his official ca¬ 
pacity as administrator of the estate. Witness was then 
shown Plaintiff’s Exhibit Nos. 9, 10 and 11 and identified 
his signature thereon and testified that said exhibits are 
the extension agreements to which he referred in his letter 
of December 12, 1932 (Plaintiff’s Exhibit No. 31). The wit¬ 
ness was shown his letter dated September 17,1930, (Plain¬ 
tiff’s Exhibit No. 25) and also copy of a letter to the wit¬ 
ness dated September 16, 1930 from the Federal Mortgage 
Company of Asheville, N. C. acting for the holder of the 
notes, to which Exhibit No. 25 was a reply. Witness iden¬ 
tified the letter dated September 16, 1930, which was of¬ 
fered and received in evidence as Exhibit No. 32, and is 
as follows: 

PL 32 

Federal Mortgage Company 
Asheville, North Carolina 
Francis J. Heazel, President 

Henry M. Marshal September Sixteenth 

Vice-President 1930 

Mr. C. K. Galliher of Trustees Under the Will 

of William T. Galliher, deceased, 

1010 Vermont Avenue, N. W., 

Washington, D. C. 

Re: Federal Mortgage Company Loans Nos. 472, 473, 474. 

Market Street Properties 

Dear Sir: 

Lack of necessary information upon which to act 
98 decisively with the consequent passing of the file 
around our Offices has militated against an earlier 
reply to your favor of August 30th. 

Apparently the Trustees are asking for the extension 
whereas it would seem to us that ordinarily this step would 
devolve upon the Administrators, C. T. A. of your Father’s 
estate. 

The notes secured by the deeds of trust are deposited 
with a Trustee as collateral for a bond issue of the Mort¬ 
gage Company and a Surety Company has guaranteed 
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payment of these notes. Therefore, in order to procure 
the suggested extension the approval and consent of both 
the Trustee and the Surety Company are necessary. 

Frankly, regard being had to our very limited and in¬ 
definite knowledge as to the contents of your Father’s will, 
the status of his estate, and the course of its administra¬ 
tion, coupled with the necessity of securing the approval 
of the other parties to an extension as above indicated, we 
incline to the belief that the loans should be paid off at 
maturity. However, if such information can be furnished 
to show all parties at interest to be equally as well pro¬ 
tected in granting the extension under present circum¬ 
stances as they would have been if your Father were still 
alive, we will see what we can do. 

As these loans will mature September 18th, 1930, it will 
be appreciated that unless they are liquidated by that 
time the question of an extension will have to be disposed 
of one way or the other as quickly as possible. Accord¬ 
ingly anticipating your early reply, I beg to remain, 

Very truly yours, 

/s/ HENRY M. MARSHALL 
Vice-President 

HMM :LS 

Witness stated he signed and caused to be sent to the 
addressees therein named the following letters which were 
offered and received in evidence as Plaintiff’s Exhibits 
No. 33, 34, 35, 36 and 37: 

PL 33 

C. H. Galliher Company 
Land and Subdivisions 
1010 Vermont Avenue. N. W. 

Washington, D. C. 

March 23rd, 1933 

United Mortgage Corporation, 

Westall Building, 

Asheville, N. C. 

Gentlemen: 

I have your notice of March 22nd. with respect to semi¬ 
annual interest on the Federal Mortgage Loan No. 472-J, 
473-J and 474-J. 
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The Federal American National Bank and Trust Com¬ 
pany, of this city, in which institution all the estate’s funds 
were deposited, did not receive a license to reopen at the 
expiration of the bank holiday but were placed in charge of 
a conservator. 

The trust funds of the bank, however, are in proc- 
99 ess of being released and the trust office informs me 
that authority to release them is expected within a 
few days. As soon as this is obtained, check in settlement 
of the interest will go forward to you. 

Very truly yours, 

/s/ CHARLES H. GALLIHER 

Of Trustees under the Will of 
W. T. Galliher , deceased 

CHGane 

PL 34 

April 1st, 1933. 

United Mortgage Corporation, 

Asheville, North Carolina 

Gentlemen:— 

Enclosed I hand you check of the Conservator of the 
Federal American National Bank and Trust Company, 
drawn to your order for $1020.00, being payment of semi¬ 
annual interest to March 18th, 1933, on Federal Mortgage 
Company’s loans as follows: 

Loan #472-J #70 Market Street $303.00 

Loan #473-J #66 Market Street 402.00 

Loan #474-J #68 Market Street 315.00 


$1020.00 

Please receipt and return the enclosed notices. 

Very truly yours, 

/s/ C. H. GALLIHER 

For trustees under the will of 
William T. Galliher, deceased. 

CHG :me 
Enclosure check 
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PL 35 

Charles H. Galliher 
1010 Vermont Avenue, N. W. 

Washington, D. C. 

September 29, 1933 

United Mortgage Corporation, 

Asheville, North Carolina 

Attention: of Mr. H. E. Johnson Vice-President 
Gentlemen: 

Please let me acknowledge your letter of September 21st 
enclosing receipts for semi-annual interest on loans 
F473J, F474J, and F472J. 

Since the estate does not at this time have the funds with 
which to pay these loans I request an extension in the time 
of payment of one additional year. The assets of the 
estate are of a nature which cannot be reduced to cash at 
the present time and until some of them are so reduced the 
estate is unable to retire the loans. Every effort is 
100 being made on our part to do this. 

For your information, the only liabilities of the 
estate are the above loans and two loans with local banks, 
while the assets of the estate, appraised at today’s low 
level, show substantially more than the amount necessary 
to discharge the liabilities. 

The two local banks, who are in close touch with the 
situation, have permitted the estate to continue its loans 
and I am asking that you also extend us this courtesy. 

Very truly yours, 

Of Administrators, C. T. A., 
Estate of W. T. Gallilier 

CHG. 

PL 36 

October 9, 1933 

United Mortgage Corporation, 

Asheville 
North Carolina 

Gentlemen: 

Please let me acknowledge your letter of October 2nd. 
I do not know what further to say to you, in addition to 
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the statements contained in my letter to you of September 
29th. The Estate has not the funds with which to retire the 
loans on the North Market Street Stores and it is impos¬ 
sible to raise that amount now when our local market is 
at its lowest ebb. 

The Administrators’ policy, of course, is to meet as 
nearly as possible the wishes of a creditor on a maturing 
obligation, and if these loans must be retired now I can 
think of no other way to do so except to offer to pay in 
real estate. 

I hope you will reconsider the matter and grant my pre¬ 
vious request for an extension. 


Very truly yours, 


CHG-. 


/s/ C. H. GALLIHER 

Of Administrators c. t. a., 
Estate of W. T. Galliher . 

PL 37 


October 23, 1933 

United Mortgage Company 
Asheville, North Carolina 


Attention of Mr. Johnson. 


Gentlemen: 


Please let me acknowledge your letter of the 19th instant 
advising of your intention to proceed to foreclosure on the 
stores on North Market Street in Asheville. 

101 I shall be in Asheville within the next ten days, 
possibly by November first, and I hope you will find 
it agreeable to withhold any proceedings until I have an 
opportunity to confer with you. 

Very truly yours, 

/s/ C. H. GALLIHER 

The signature on Exhibit No. 35 was omitted by over¬ 
sight. Witness said he received a telegram w’hich w^as of¬ 
fered in evidence as Plaintiff’s Exhibit No. 38, and is as 
follows: 
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PL 38 

March 21st, 1930 

Chas. H. Galliher 
c/o C. H. Galliher Company 
1010 Vermont Avenue N W 
Washington D C 

Please let us have check fourteen hundred forty dollars 
interest due March eighteenth W. T. Galliher property ad¬ 
joining Asheville Biltmore Hotel 

FEDERAL MORTGAGE COMPANY 

He replied by letter, dated March 26, 1930, which was 
offered and received in evidence as Exhibit No. 39, and is 
as follows: 

PL 39 

C. H. Galliher Company 
Land and Subdivisions 
1010 Vermont Avenue, N. W., 

Washington, D. C. 

Main 3397 

March the 26th, 1930 

Federal Mortgage Company 
Asheville, North Carolina 

Gentlemen: 

In response to your “Collect” telegram, I hand you the 
check of the Trust Department of the Federal American 
National Bank for $1440.00, being semi-annual interest to 
March 18th, 1930, on $48,000 of trust notes secured on 
premises, #66, 68 and 70 Market Street, Asheville, 
102 North Carolina. Please send me interest receipts 
separately on each property for this remittance. 

I presume there is no obligation resting upon your com¬ 
pany to notify me of the periods at which payments are 
due under these loans but it has been your practice hereto¬ 
fore to do so and, for that reason, I did not have this obli¬ 
gation calendared. It is never necessary, however, to send 
me a “collect” telegram for it is my purpose to see that 
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whatever indebtedness is owing by the estate is promptly 
paid. 

I feel, therefore, that I have been offered a discourtesy 
in this respect and as well, put to the expense of $.90 use¬ 
lessly. 

Very truly yours, 

/s/ C. H. GALLIHER 

CHG:me 
Enc. check 

He received a letter dated March 28, 1930, from the 
United Mortgage Corporation which was offered and re¬ 
ceived in evidence as Plaintiff’s Exhibit No. 40, and is as 
follows: 

PL 40 

March 28th, 1930 

Mr. C. H. Galliher, 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Re: Loans No. 472-473-474—Guaranty Realty Company. 
Dear Mr. Galliher: 

We have your favor of March 26th enclosing check of 
Trust Department, Federal American National Bank, 
Washington, D. C. for $1,440.00 in settlement of semi-an¬ 
nual interest due March 18th, 1930, in connection with 
Guaranty Realty Company Loans. Separate receipts for 
the above interest on these loans are herewith enclosed as 
requested. 

We regret very much that we overlooked mailing you 
notice of these interest payments prior to maturity, and it 
was not the writer’s intention to send the telegram collect, 
and we are enclosing herewith postage stamps in the 
amount of 90^ to reimburse you for the collect telegram. 

Yours very truly, 

JBH :AL Assistant to the President 

He was engaged in the business of land owning and de¬ 
veloping in 1930, 1931, 1932, and 1933, but that had 
103 nothing to do with the Market Street stores. The 
rents from the Market Street stores were collected, 
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according to his recollection, by his brother, Merrill, in 
Asheville and remitted to his father. If he received rents 
as trustee, he would have a record of it. The witness pro¬ 
duced a checkbook containing check stubs, which, on ex¬ 
amination by the COURT, the witness testified is a check¬ 
book of the Trustees under the Will of William T. Galli- 
her, Deceased. The witness w'as asked whether, as one of 
the administrators of the estate, he made inquiry as to 
rents due on the stores in arrears at the time of his father’s 
death, to w'hich he answered that he thought there were 
rents in arrears from a tenant by the name of Mann Elec¬ 
tric Company, represented by a note; that he w'as not sure; 
that the quarters w'ere vacant for a considerable time; that 
the first record of any rent on the Market Street stores in 
his records is on the 19th of June, 1931, rent of #66 Market 
Street, to July 31,1931. He wras asked if he w’as connected 
in any way with his father’s real estate developments in 
Asheville, to which he answered that, beginning in 1925, 
he had been in Asheville several times prior to his father’s 
death and knew that the Galliher development w'as orig¬ 
inally carried in Merrill’s name and his father held Mer¬ 
rill’s obligation for it, and he knew that certain of the 
property in Merrill’s name w’as exchanged for the lots on 
Market Street. 

Q. Did you make any inquiry as to whether he had as¬ 
sumed or agreed to assume any indebtedness on those 
stores? A. I knew nothing about any assumption of in¬ 
debtedness on the stores until I saw' it of record in the 
county records dowm there in Asheville. 

By the Court: 

Q. Was that after your father’s death? A. No, sir. 
That w’as before. 

By Mr. Denit: 

Q. Then you knew about the assumption from the county 
records before your father’s death? A. I knew the deed 
contained an assumption clause. Yes. 

Mr. Denit. That is all. 
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104 By the Court: 

Q. When did you learn that? A. I don’t know that I 
could fix the time, your Honor; but it was probably around 
1927 or 1928—my recollection. 

Q. Did you ever communicate that to your father? A. 
No, sir. 

On CROSS-EXAMINATION, the witness testified in 
substance: that he is still trustee under his father’s will, 
but his mother, and co-trustee, is dead; that the estate has 
not been distributed to the trustees and has not been set¬ 
tled; that he had no knowledge, at the time he signed the 
extension agreements, other than what he learned from 
the deed which was of record, as to whether his father had 
or had not assumed the indebtedness on the Market Street 
property. 

On examination by the COURT, the witness further testi¬ 
fied in substance; that he is not sure whether interest paid 
on the notes on the Market Street stores in Asheville was 
paid by him and his mother as trustees, because he thinks 
whenever the trustees were in funds, they paid it; that it is 
his off-hand recollection; that it was onlv when thev were 
not in funds that they paid it from the administration ac¬ 
count; that if his letters in 1929, 1930, 1931 and up until 
1932 show he paid it from the trustees account that would 
be correct. The checkbook previously identified by the wit¬ 
ness was offered and received in evidence as Exhibit No. 41. 

Said Exhibit No. 41 shows receipts, among others, as fol¬ 
lows : Sept. 17,1930. Advance from administrators, $1440; 
Sept. 26, 1930, Advance from Administrators, $4073.24; 
June 19, 1931, Rent 66 Market Street to 7/31/31, $47.50; 
December 4, 1931, Rent 66 Market Street to 9/20/31, 
$47.50; January 18, 1932, Rent 66 Market to 10/2/31, 
$19.00. 

Said Exhibit No. 41 also shows disbursements, among 
others as follows: Check Stub No. 1, December 10, 1929, 
Central Bank & Tr. Co., Ins. Prem 66, 68 and 70 No. Mar¬ 
ket St., 1 vr., fr. 9/22/29, $173.40. Check Stub No. 9, Sept. 
17, 1930, Federal Mortgage Co.—int. to 9/18/30 on $48,000 
mortgage on 66, 68 and 70 Market St., Asheville, $1440. 
Check Stub No. 10, Sept. 27, 1930—Central Bank & Trust 
Co., Ins. prem. 66, 68 <fc 70 No. Market St., 1 yr., from 
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9/22/30 $173.24. Check Stub Xo. 11, Sept. 27, 1930, Fed¬ 
eral Mortgage Co., renewal brokerage and curtail 1st tr. 
loans 66, 68 & 70 Xo. Market St., 1 vr. from 9/18/30, $3900. 

Check Stub Xo. 31, Sept. 15, 1931, United Mortgage 
105 Corporation Agent—int. to 9/1S/31 on $45,000 loan 
on X. Market St. Stores, Asheville, $1350. Check 
Stub Xo. 35, March 17, 1932, United Mortgage Corp. int. 
loans 66, 68 and 70 Market St., $1113. Check Stub Xo. 56, 
Sept. 19, 1932, United Mortgage Corp., S. A. int. Market 
St. to 9/18/32. $1113. Check Stub Xo. 57, Sept. 29, 1932, 
C. IT. Galliher Company, Inc. 66, 68 and 70 Market Street, 
Asheville, 1 vr. fr. 9/22/32, $155.91. Check Stub Xo. 69, 
December 12, 1932, Galliher Bros., repairs to Market St., 
$7.20. Said Exhibit Xo. 41 also contains a check stub, Xo. 
74, across the face of which is written the word, “Can¬ 
celled”, dated March 2, 1933: “Merriman Adams and 
Adams: services in re assumption of indebtedness re 
Guaranty Realty Co., $10;’’ and attached to said check stub 
the original check, marked “Cancelled, check on Liberty 
Xat. Bk. issued instead,” which said check is drawn on the 
Federal-American Xational Bank of 'Washington, D. C., 
dated March 2, 1933, by A. Laura Galliher and Charles H. 
Galliher, Trustees under the will of William T. Galliher, 
Deceased, in the amount of $10, payable to the order of 
Merriman, Adams and Adams, and on which is pasted a 
slip containing, in typewriting: “As far as we are advised 
the drawee bank has not been authorized to open under the 
President’s proclamation. Federal Reserve Bank of Rich¬ 
mond.” 

The witness and his mother kept the trustees’ account 
and the bank held the administrators’ account of which he 
was co-signer; that the checkbook (Exhibit Xo. 41) is the 
only record of collections of rent from the Market Street 
Stores. 


Thereupon, further to maintain the issues on its part 
mined, the plaint iff produced as a witness Herbert E. 
Johnson who I'-sfificd in substance as follows: That he 
resides in Asheville, Xorth Carolina, and is state* manager 
of the Consolidated Realty Corporation; that he has with 
him records of the United Mortgage Corporation showing 
payments of principal and interest on the loans of the Fed¬ 
eral Mortgage Company on 66, 68 and 70 Market Street, in 
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Asheville, North Carolina. On each of the three loans, 
there were five notes, of which four have been paid. Inter¬ 
est on all has been paid to September 18, 1933. On Loan 
#472, a principal amount of the remaining note is $14,000 
and payments on account of principal were made as fol¬ 
lows: November 29, 1930—$1,000; November 13, 1931— 
$1300; December 5, 1931—$400; September 2(i, 1932— 
$1,000; leaving a balance due of $10,100. On Loan #474, 
the* principal amount of the remaining- note is $14,000, and 
payments on account of principal were made as follows: 
September 29, 1930—$1,000; November 13, 1931—$1500; 
September 26, 1932—$1,000; leaving- a balance due of $10,- 
300. On Loan ir473, the principal amount of the remain¬ 
ing note is $20,000, and payments on account of 
106 principal have been made as follows: September 29, 
1930—$1,000; November 13, 1931—$4500; Septem¬ 
ber 26, 1932—$1100; leaving- a balance due of $13,400. On 
Loan 472, the first four notes in the amount of $1,000, 
each, were paid, respectively, on October 1. 1926, Septem¬ 
ber 20, 1927, October 1, 1928, and October 5, 1929. On Loan 
473, the first four notes were paid, respectively, on October 
1, 1926, September 20, 1927, October 1, 1928, and October 
5. 1929. On Loan 474, the notes were paid October 1. 1926, 
September 20, 1927, October 1, 1928, and October 5, 1929. 
Each of these properties was subsequently foreclosed, not 
entirely at his direction but under tin* direction of his su¬ 
periors. Plaintiff offered in evidence exemplified copies of 
reports of trustees, dated January 22, 1934, relating to the 
foreclosure of said properties, as Exhibits Nos. 42. 43 and 
44. Each of said documents is identical in form and each 
bears the certification of the Clerk of the Superior Court 
of Buncombe County, North Carolina, duly exemplified and 
attested by the Judge of said Court. Plaintiff's Exhibit 4.3 
shows a not credit upon the indebtedness secured upon the 
land therein described of $4,233.84 and Plaintiff's Exhibit 
No. 44 shows a not credit on the indebtedness secured on 
the land therein described of $3,767.33. Plaintiff's Exhibit 
No. 42 is as follows: 


i 

I 

I 

i 

I 
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State of Xorth Carolina 
Comity of Buncombe 

Before the Clerk 

To 3. 11. Cain, Clerk of the Superior Court, the under¬ 
signed Trustee in a Deed of Trust from GUARAXTY 
REALTY COMPAXY to the undersigned Trusti»e to se¬ 
cure a certain indebtedness to Bearer, said Deed of Trust 
be in it recorded in Book 206 page 260, in the Office of the 
Register of Deeds for Buncombe County, Xorth Carolina, 
makes the following report, as required by Laws of 1915, 
Chapter 146. Default having been made in the payment 
of the notes secured by the above Deed of Trust, the land 
after due advertisement, was sold at Public Auction, at the 
Court House Door, at noon, on the 4th day of December, 
1933, when and where Consolidated Realty Corporation be¬ 
came the last and highest bidder for said land for $4000.00. 

The above lands were sold subject to prior mortgages, 
liens and encumbrances, amounting to $-. 

This the 4th dav of December, 1933. 

CENTRAL BAXK & TRUST CO., 
Trustee 

By J. C. ALEXANDER, 

Asst. Trust Officer 

Sworn to and subscribed before me, this 4th day of De¬ 
cember, 1933. 

J. B. CAIN, 

Cleric, Superior Court 

107 This cause coming on to be heard, and it appearing 
the said Trustee has fully complied with the law, as 
set forth in Chapter 146, Public Laws 1915, and that the 
purchaser Consolidated Realty Corporation is entitled to 
a deed to the said land; 

It is therefore, ordered, adjudged and decreed, that the 
said Trustee Central Bank & Trust Company be and he is 
hereby directed to make and execute a Trustee’s Deed to 
Consolidated Realty Corporation his heirs or assigns, for 
the lands described in the Deed of Trust above mentioned, 
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upon the pavment to the said Trustee of the amount of the 
bid. 

This 1st day of January, 1934. 

J. B. CAIN, 


Clerk, , 

Superior 

Court 

Amount of bid at above sale 


$4000.00 

Newspaper advertisements 

$7.72 


Taxes and assessments 

193.38 


Court Costs 

2.25 


Trustee fee 

25.00 


Revenue Stamps 

4.00 


Total 

$232.35 


Credit on indebtedness 


$3767.65 

This 22 dav of Januarv, 1934. 




CENTRAL BANK & TRUST 
COMPANY, 

Trustee 

By J. C. ALEXANDER, 

Assistant Trust Officer 

* # * 

On CROSS-EXAMINATION, the witness testified in sub¬ 
stance as follows: the total of the three loans amounted to 
$60,000 originally, and, exclusive of interest, a total of 
$26,000 was paid on account of the principal. Interest was 
paid up to September IS, 1933. The records of the witness 
do not show the amount of proceeds of the sale at fore¬ 
closure. The records to which the witness refers are those 
of the Federal-Mortgage Company. The United Mort¬ 
gage Corporation, that had to do with the servicing of 
mortgages, issued bonds of its own, for which mortgages 
were deposited as collateral. Both the United Mortgage 
Corporation and the plaintiff corporation are subsidiaries 
of the United States Fidelity & Guaranty Company. These 
loans were deposited as collateral at one time to the United 
Mortgage Corporation bonds, and the United Mortgage 
Corporation was collecting them for the Trustee. The 
trustee was the Real Estate Trust Company which, ac- 
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cording’ to the recollection of the witness, was the owner of 
them. The United Mortgage Corporation was acting as 
agent for the Real Estate Trust Company, which 
108 held them as trustee under a certain indenture. The 
witness was then asked when the plaintiff acquired 
title to the notes, to which he answered that he did not re¬ 
call—some time after the foreclosure, according to his rec¬ 
ollection. It was a matter he did not handle at that time 
and he couldn’t answer that. His answer is that he does 
not know. He does not know how they were acquired. 

On examination by the COURT, he does not recollect 
when the plaintiff got the notes, nor from whom, nor what 
was paid for them. He is employed by the Consolidated 
Realty Corporation and by the United Mortgage Corpora¬ 
tion, since 1931, by both at the same time. The plaintiff 
came into existence, he believes, the latter part of 1930 or 
early 1931. The United Mortgage Corporation was the 
servicing agent for handling mortgages. The Consolidated 
Realty Corporation was the holding company who took title 
to the properties after they were foreclosed. He is state 
manager of the Consolidated Realty Corporation. He 
does not have with him records showing when the plain¬ 
tiff acquired the notes. 

On further CROSS-EXAMINATION, the witness testi¬ 
fied: the plaintiff took title to the property through the 
foreclosure proceedings. The witness does not know 
whether it was the holder of the notes at the time of the 
foreclosure. Up to the time of foreclosures, the matter of 
the collection of mortgages came under his jurisdiction, 
but after that it was turned over to the Legal Department. 
The foreclosure was not at the instance and instigation 
of the witness, but at the instigation of the committee. The 
organization consisted of some twelve or more employees 
in 1930. Not all of them were his subordinates. Mr. 
Quigley and Mr. Francis J. Hazel were his superiors. Mr. 
Quigley was president of the plaintiff corporation and Mr. 
Hazel was vice-president. There were two vice-presidents, 
he the witness and Mr. Hazel. Mr. Quigley was the execu¬ 
tive head of the organization. Mr. Hazel was a member of 
the legal firm who were attorneys for the plaintiff and was 
more or less in charge of all of the activities. Mr. Hazel 
was also an official of the United Mortgage Corporation. 
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Mr. Hazel had to do with the foreclosure of the loan in 
his capacity with the United Mortgage Corporation. The 
witness had charge of handling the loan up to the time it 
was concluded that it should be foreclosed; and then 

109 it was referred to the Legal Department, and they 
proceeded with and completed the foreclosure. The 

committee of the United Mortgage Corporation referred it 
to the Legal Department. He still does not recollect 
whether the Consolidated at the time of this foreclosure 
owned these notes. 

On further examination by the COURT: the witness car¬ 
ried on the correspondence represented by the letters of¬ 
fered in evidence, where there appears “Attention Mr. 
Johnson” or “Attention Mr. H. E. Johnson, Vice-Presi¬ 
dent”. That correspondence w T as carried on between the 
United Mortgage Corporation and Charles H. Galliher. 

Q. In all that correspondence, right up to and including 
even as late as October 23, 1933, the United Mortgage Cor¬ 
poration wrote as owner and holder of these notes, 
didn’t it? A. I could refer there and see. But if that is 
true then that is the case. 

Q. I am handing you five letters in 1933 written by Mr. 
Galliher to the United Mortgage Corporation. A. Yes. 

Q. There is no mention made in any of those letters 
about the Consolidated Realty Corporation being the owner 
of these notes? A. I don’t see any. 

Upon RE-DIRECT EXAMINATION, the witness 
stated that he didn’t know whether the files that he had 
with him would show when the plaintiff acquired the notes. 

Thereupon, to further maintain the issues upon its part 
joined, the plaintiff produced H. Walker Lewis, who testi¬ 
fied in substance as follows: He is a lawyer residing in 
Baltimore, Maryland. He is not an employee of the plain¬ 
tiff, but is connected with them through a refunding plan 
to which they are, incidentally, a party. Consolidated 
Realty Corporation is a liquidating company organized for 
the purpose of liquidating loans which the United States 
Fidelity & Guaranty Company guaranteed in North Caro¬ 
lina, according to the understanding of the witness. 

110 Upon CROSS-EXAMINATION, the witness test¬ 
ified that all of those mortgages that were at one 

time owned by the United Mortgage Corporation were 
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pledged to secure various bond issues. All of those bond 
issues were refunded, and two new companies were set up, 
with which he is connected in Baltimore. Those companies 
are the Allied Mortgage Company and the Associated 
Mortgage Company. They have no connection whatever 
with this case, but through that, they have become inter¬ 
ested in the Consolidated Realty Corporation because it 
is and alwavs has been one of the agencies in Baltimore 
which serves those loans and handles the real estate that 
was acquired upon foreclosure of them. He has been con¬ 
nected with these companies since 1934, and was not so 
connected at the time of the foreclosure. 

Upon RE-DIRECT EXAMINATION, the witness testi¬ 
fied that there was no one in court, except Mr. Johnson, 
who was connected with the Consolidated Realty Corpora¬ 
tion in 1933. 

Thereupon the plaintiff offered in evidence, as Plaintiff’s 
Exhibit No. 4."), a letter dated April 1"), 19.33, from the de¬ 
fendant as administrator to Messrs. Brandenburg and 
Brandenburg, attorneys. Said Exhibit No. 45, is as fol¬ 
lows : 

PL 45 

(t. Thomas Dunlop 

Attorneys and Counselor at Law 
• 

Potomac Electric Power Co., Building 
10th & E Streets, N. IV. 

'Washington, D. (’. 

April 15, 1935. 

Messrs. Brandenburg & Brandenburg, 

National Savings & Trust Building, 

719 15th Street, N. "W., 

Washington, 1). C. 

Gentlemen: 

I beg to acknowledge receipt of your letter of March 2(ith. 
1935, enclosing claim on behalf of ('onsolidated Realty ('or- 
poration of Baltimore. Maryland, against me as adminis¬ 
trator d. b. n. e. t. a. of the estate of William T. Galliher, 
deceased, for an unpaid balance or deficiency upon certain 
notes secured by certain real estate in Asheville, North 
Carolina, after foreclosure of the deeds of trust seen ring- 
said notes. 
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I note that this claim has been presented to the Register 
of Wills of the District of Columbia in Case No. 39,246 and 
has been recorded in the Docket of Claims #23 at folio 
50S. 

Ill I have examined the claim with the supporting 
papers and am constrained to reject the same. 

Very truly yours, 

/s/ G. THOMAS DUNLOP 

gtd/at Administrator d. b. n. c. t. a 

Estate of William T. Oalliher 

Thereupon, the plaintiff rested. The foregoing is the 
substance of all of the evidence offered by the plaintiff in 
its case in chief. 

Thereupon, to maintain the issue on his part joined, the 
defendant produced as a witness David L. Strain, who, being 
lirst duly sworn, testified in substance as follows: he resides 
in Durham, North Carolina, and has lived there since 1928. 
Prior to going to Durham, he lived in Asheville, North 
Carolina from 1921 to 1928. lie was engaged in the real 
estate business with the Guaranty Realty Company; Mr. 
L. 11. Jackson was president; he was vice-president; and 
J. F. Jenkins was secretarv. lie was general manager and 
had the management in an executive and vice-president ca¬ 
pacity. lie was engaged in business with Mr. Jackson in 
tin* spring, summer and fall of 1925. At that time, there 
was a very active market and the real estate business was 
going through a situation similar to that in Florida—a real 
estate boom. There was an unusual number of transactions 
going on at the time. Practically all real estate men were 
enjoying a nourishing business. The Guaranty Realty Com¬ 
pany made a deal with Mr. Oalliher for a trade of real 
estate. There was only a verbal agreement, nothing in writ¬ 
ing other than the deeds, to the memory of the witness. On 
behalf of the Guaranty Realty Company, Mr. L. B. Jackson 
was present at some of the conferences, and at some 
he was not: Mr. W. G. Oalliher, the son of W. T. 
Oalliher, conducted the negotiations on behalf of the 
other party to the deal. W. G. Oalliher is a brother 
of Merrill Oalliher and also of ('. II. Oalliher. None 
of the negotiations were conducted with AV. T. Galli- 
her, himself. The witness never saw \V. T. Oalliher until 
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he delivered the deed to him at the bank in Washington. 
The witness was then asked to tell what the negotiations 
were and what the trade was with respect to the 
112 property on Market Street. To this question, coun¬ 
sel for the plaintiff objected and the court rephrased 
the question, and allowed the witness to answer, as follows: 

Q. Mr. Strain, will you tell the agreement that was en¬ 
tered into between this company, the (iuarantv Realty Com¬ 
pany, on the one hand, that you are referring' to, and Mr. 
W. T. Galliher on the other part ! A. Well, it was an agree¬ 
ment made to exchange the equity in these stores that be¬ 
longed to the Guaranty Realty Company for 120 feet of 
vacant ground in Biltmore. The lot numbers I do not have 


in mind, but where the tlaincs-Jonos-Cadbury Company 
building is: to make an exchange of those properties. My 
memory is not quite clear, but it was either $1,200 or $1,250 
in cash and the equity in those stores for this piece of prop¬ 
erty free and clear of debt. 

Tile property in Biltmore wa.s along the Southern Rail¬ 
road, a part of what is known as the Galliher Development, 
and owned by the Galliher family. Mr. Galliher was to ac¬ 
quire the equity in these stores subject to the mortgage 
against them, and $1,200 or si,WO in cash, in exchange for 
the deeds to these lots. The witness was to build a store, 
warehouse, and distributing plant for the Hajoea Corpora¬ 
tion. The object of this was to aid in development of the 
Galliher property in Biltmore. When it came time to con¬ 
summate the trade, the witness brought the deed and chock 
to Washington and delivered it to Mr. W. T. Galliher. lie 
received the deed to himself for tin* Biltmore lots and took 
it back to Asheville with him and had it- recorded. He does 
not know whether the deed he brought to Mr. Galliher and 
delivered to him at that time was the same deed that was 
recorded. Witness was shown Plaintiff's Kxhibit Xo. IS, 
his attention called to the clause contained therein reciting 
that the party of the second'part assumed and agreed to 
pay the encumbrances secured thereon and was asked if 
that was the agreement with Mr. Galliher or through his 
representative, Mr. \V. G. Galliher that they made at the 
time. To this question, plaintiff objected and the court 
overruled tin* objection. The witness .answered that such 
was not the agreement, that Mr. Galliher was to take the 
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property subject to the mortgage and was not to as- 
113 sume it. lie was then asked by the defendant if lie 
could account for the presence of that clause in the 
deed. To such question, counsel for the plaintiff objected, 
and the court overruled the objection. The witness an¬ 
swered that he had no knowledge of the clause until about a 
vear and a half ago or that there was anv contention of anv 
assumption at all; that the only reason he could think of 
was that it was just through haste and carelessness—on 
the part of the witness and possibly Galliher’s, too. At that 
time, they were just selling more real estate than they could 
write deeds to; and many times, deeds were prepared in 
his office because they could not get law firms to prepare 
them as fast as tliev needed them; that the onlv thing he can 
think of is that it was carelessness in not checking the deed, 
because his agreement with Mr. Galliher was very clear and 
distinct along that line—that there was to be no assumption. 
The attention of witness was called to the description, in 
the deed, of W. T. Galliher, party of the second part, as 
“of the County of Buncombe, State of North Carolina” 
and was asked whether Mr. Galliher was a resident of North 
Carolina, to which the witness replied that Mr. Galliher did 
not, to the knowledge of the witness, ever live in Buncombe 
County, North Carolina; he saw Mr. Galliher but one time 
and that was here in Washington when he, the witness, came 
to the World Series of 192b. He had a conversation with 
Mr. W. G. Galliher with respect to this property and trade 
on a train between Washington and Asheville. Mr. W. G. 
Galliher was acting as agent for W. T. Galliher. Mr. L. B. 


Jackson was also present, lie and Mr. Jackson had been 
in New York and wore returning to Asheville; and coming 
through Washington, Mr. W. G. Galliher got on the train 
and rode up with us that night, at which time, he, the wit¬ 
ness, had the talk. lie made a proposal of this nature, to 
exchange these properties. That was the only time such a 
conversation occurred on the train. It was around Master 
time, lie didn't take back with him to Asheville the deed 
he delivered to Mr. Galliher in Washington, and he does 
not know what became of that deed. When asked if he 
could account for the fad that the deed to Galliher was 
placed of record on October 14, 1925, he answered that upon 
reaching his office in Asheville, he was informed that Mr. 
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Merrill Galliher had left word for him not to record his deed, 
that lie wanted to sec* hint, lie* called him and he said that 
there had been an error, that rights to an alley or an ease¬ 
ment or somethin^: about tin* alley had been omitted, and 
Mr. Merriman, his attorney, had advised him what the 
trouble was. Mr. Merriman told him about the corn- 
114 plications—somethin”; about an alley, it has been thir¬ 

teen years ago and his memory is not just clear. There 
was to be* drawn a second deed. That caused some delay. It 
was the* second deed which wa- recorded, liis partner, Mr. 
Jackson, the president of the company, made the convey¬ 
ance there because he tlu* witness was taking title to the 
Biltimore lots for the* purpose of building, lie doc*s not 
know whether the sc*cond deed was ever sent to Mr. Galli- 
her, nor ever deliwred to tin* son. That has been fifteen or 
sixteen years and he does not remember. Mr. Merriman 
was handling it. It was straightened out with Mr. Merri- 
man. As he understands it, it was the second deed that was 
recorded. He lirst became aware of the fact that this deed 
to the* Market Street stores which was put on record con¬ 
tained an assumption clause when lie* was in Knoxville 
around a year and a half or two years ago. The witness 
identified and the defendant offered in evidence, over ob¬ 
jection by the plaintiff, as defendant's Exhibit Xu. 1, a re*- 
lease* dated the 6th day of May. lf).*’»7, from the* Guaranty 
Realty Company, which is as follows: 

DKF 1 


Release 

\\ HERE AS tlu* late Wiliiam T. Galliher of Washington, 
1). C., on or about the* 2’>rd day of Se*ptonibe*r 11)27) pur¬ 
chased from Guaranty Realty Company, a corporation or¬ 
ganized under the* laws of the State of North Carolina, cer¬ 
tain real estate in Asheville, North Carolina, known as Nos. 
Gfi, 68 and 70 Market Stre*e*t: and 

WHEREAS in the deed from Guaranty Realty Company 
to said Galliher tin* following covenant appeared: 

“that the same* are* free and clear of and from all liens and 
encumbrances except three* certain de*eds of trust, (recorded 
in the ()flice* of the Register of De*eds, .aforesaid, in Book 206, 
on pages 2o7, 2fid and 266), securing the payment of the sum 
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By L. B. .JACKSON, 
Pres. 


Attest: 


/s/ J). L. STRAIN (Seal) 
Asst. Secretary 

/%/ 1). L. STRAIN, 

Vice-Pres, a tat Treas. 


of Sixty Thousand ($00,000.00) Dollars, and interest on 
the same, which the party of the second part assumes and 
agrees to pay”; 
and; 

WHEREAS the obligations of Guaranty Realty Com¬ 
pany under the provisions of said mortgage matured on 
September IS, 1930; and 

WHEREAS no demand lias been made upon said 
Guaranty Realty Company with respect to said obligations 
since their maturity, or otherwise; and 

WHEREAS the period within which any such demands 
or obligations could be enforced against Guaranty Realty 
Company has expired; 

115 NOW, THEREFORE, in consideration of the sum 
of One Dollar to it in hand paid, receipt of which is 
hereby acknowledged, said Guaranty Realty Company does 
hereby release the administrator, administrators and trus- 
tees of the estate of the said William T. Galliher, deceased, 
as well as tin* heirs at law of said decedent, of and from all 
liability and obligation which the said William T. Galliher 
had, now has or hereafter may have to it, the said Guaranty 
Realty Company under the provisions of the aforesaid deed 
above referred to. 

IN WITNESS whereof Guaranty Realty Company has 
caused its corporate name to be signed hereto by its officers 
hereunto duly authorized and its corporate seal hereunto 
affixed, attested by its Secretary this (j day of May, 1957. 

GUARANTY REALTY COMPANY 


(The “seal” appearing on the foregoing release after the 
signature of I). L. Strain, assistant secretary, is written in 


I 
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pen and ink and is not the impression seal of the corpora¬ 
tion). The defendant stated that he was not relying on 
this release. The witness testified that at the time he exe¬ 
cuted the release in 1937, he knew that the Guaranty Realty 
Company had never made any agreement with Mr. Gal- 
liher that he should assume this mortgage. Upon examina¬ 
tion by the COURT, the witness testified that the release 
was made by him to confirm what was his understanding of 
the original deal, and to correct the error in the deed. 

Upon CROSS-EXAMINATION, the witness testified that 
the Guaranty Realty Company has not exercised its charter 
as a corporation for over ten years and was dissolved about 
1928 or 1929. He was in Knoxville, Tennessee, when he first 
learned that there was any question about the assumption 
clause in the deed and Mr. Jackson communicated it to him. 
At that time, they did not discuss the assumption clause in 
the deed, but the question as to what they were to do was 
discussed. Mr. Jackson was present at some of the nego¬ 
tiations between the Guaranty Realty Company and Mr. 
W. G. Galliher, but not all of them. He was present at 
the time of the conversation on the railroad. He 
116 knew of no plan at any time to deed the property to 
W. G. Galliher, and that was never discussed. Mr. 
W. T. Galliher was never supposed to have assumed the 
trust. The deal was in the stage of negotiation for some¬ 
thing like two or three months. He doesn’t know but what 
it was as far back as April, 1925. Mr. Jackson and he, as 
far as he recalls, personally endorsed the notes. The loan 
was to be obtained from Mr. Bird. He didn’t know whether 
it was to come from the Federal Mortgage Company or else¬ 
where. Difficulty over the commission held up the loan for 
a while. Mr. Jackson, the financial head, did most of the 
talking with Mr. Bird. Mr. Jackson was in with him on the 
deal and had as much to do with the transaction as he did. 
If there was a definite agreement between him and Mr. 
Galliher, the terms of that agreement would be communi¬ 
cated to Mr. L. B. Jackson. He could not say that it was 
necessary, but it seems to have been the procedure that he 
signed an agreement in which he and Mr. Jackson per¬ 
sonally agreed, together with the Guaranty Realty Com¬ 
pany, to pay the guarantee fee to the Federal Mortgage 
Company. The witness identified and there was offered 
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and received in evidence as plaintiff’s Exhibit #46 an 
agreement dated the 10th day of September, 1925, between 
the Guaranty Realty Company, L. B. Jackson and D. L. 
Strain, parties of the first part, and Federal Mortgage 
Company, party of the second part, as follows: 

PL 46 

THIS AGREEMENT, made and entered into this 18th 
day of September, 1925, by and between Guaranty Realty 
Company, a corporation organized and existing under and 
by virtue of the laws of the State of North Carolina, L. B. 
Jackson and D. L. Strain of Asheville, Buncombe County, 
North Carolina, parties of the first part, and Federal 
Mortgage Company, a corporation organized and existing 
under and by virtue of the laws of the State of North 
Carolina, party of the second part: 

WHEREAS, the party of the second part has agreed to 
make three (3) loans to the Guaranty Realty Company, one 
of the parties of the first part, two (2) of said loans being 
for the principal amount of Eighteen thousand Dollars 
($18,000) and one of the same being for the principal amount 
of Twenty-four Thousand Dollars ($24,000); the two (2) 
Eighteen Thousand Dollar ($18,000) loans being each evi¬ 
denced by five (5) notes, four (4) in the sum of One Thou¬ 
sand Dollars ($1,000) each and one (1) in the sum of Four¬ 
teen Thousand Dollars ($14,000), and the Twenty-four 
Thousand Dollar loan ($24,000) being evidenced by five 
(5) notes, four (4) in the sum of One Thousand Dollars 
each ($1,000) and one (1) in the sum of Twenty Thousand 
Dollars ($20,000); all of said notes being dated Sep- 
117 tember 18, 1925, being executed by the Guaranty 
Realty Company and being secured by deeds of trust 
upon property of said Guaranty Realty Company, situate 
on the east side of Market Street, in the City of Asheville, 
North Carolina, said deeds of trust being dated September 
18, 1925, and to be forthwith recorded in the office of the 
Register of Deeds for Buncombe County, North Carolina; 
and 

WHEREAS, said party of the second part agreed to 
make the said loans to said Guaranty Realty Company with 
the understanding that the said party of the second part 
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would have the payment of the principal and interest of 
said loans guaranteed by the United States Fidelity and 
Guaranty Company, a corporation of the State of Mary¬ 
land; and 

WHEREAS, the party of the second part has entered 
into an agreement with the said United States Fidelity and 
Guaranty Company, by which the said United States 
Fidelity and Guaranty Company has agreed to guaranty 
the payment of the principal and interest of said loans; and 

WHEREAS, L. B. Jackson and D. L. Strain are the 
owners of the greater portion of the capital stock of said 
Guaranty Realty Company; and 

WHEREAS, the said parties of the first part have agreed 
to reimburse the party of the second part the amount of 
premium to be paid by it to said United States Fidelity 
and Guaranty Company for guaranteeing the payment of 
the principal and interest of said loans and all other ex¬ 
penses incurred by the party of the second part in connec¬ 
tion with the obtaining of the guaranty of said loans; 
Therefore , 

WITNESSETH: 

That, for a good and valuable consideration paid to L. B. 
Jackson and D. L. Strain, receipt of which is hereby 
acknowledged, and as a part of the discount and brokerage 
agreed to be paid to the party of the second part by the 
Guaranty Realty Company for the making of said loans to 
it, and as full compensation for, and to cover all expenses 
in connection with the obtaining of said guaranty of the 
payment of the principal and interest of said loans by the 
United States Fidelity and Guaranty Company, the parties 
of the first part covenant and agree to pay, to the party of 
the second part, upon the execution of this agreement, a 
sum equal to three-quarters of one (1) per cent of the prin¬ 
cipal amount of said loans, and on the 18th day of Septem¬ 
ber each year hereafter so long as any of said loans re¬ 
main unpaid, a further sum equal to three-quarters of one 
(1) per cent of the principal amount of said loans then un¬ 
paid. 

IN WITNESS WHEREOF, the said Guaranty Realty 
Company has caused this instrument to be executed in its 
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corporate name by its President, and its corporate seal 
to be hereunto affixed, duly attested by its Secretary, and 
the said L. B. Jackson and D. L. Strain have hereunto 
affixed their signatures and seals, all in duplicate, this 
the day and year first above written. 

GUARANTY REALTY COMPANY 

By L. B. JACKSON 

President 

D. L. STRAIN (Seal) 

L. B. JACKSON (Seal) 

Attested: 

JOHN A. MAYO 
Secretary 

(Seal) 

118 The witness identified and there was offered and re¬ 
ceived in evidence as plaintiff’s Exhibit No. 47 a 
paper entitled “Application for First Mortgage Real 
Estate Loan” dated September 1, 1925, presented by 
Guaranty Realty Company to Federal Mortgage Company, 
Asheville, North Carolina. There was offered and received 
in evidence as plaintiff’s Exhibit #48, a certificate of the 
Department of State, State of North Carolina, as follows: 

PL 48 

State of North Carolina 
Department of State 

I, Thad Eure, Secretary of State of the State of North 
Carolina, do hereby certify that the certificate of incorpora¬ 
tion of Guaranty Realty Company was cancelled on the 1st 
day of March, 1928, for failure to file report with the Com¬ 
missioner of Revenue as provided by Section 401 of the 
Revenue Act of 1927, and I further certify that the charter 
of the said Guaranty Realty Company has not been rein¬ 
stated. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal. 

Done in office at Raleigh, this the 12th day of April, 1939. 
(Seal) /s/ THAD EURE 
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119 Asked to explain why the property in Biltmore 
was conveyed to him personally, the witness an¬ 
swered that the cash dividend went to Mr. Jackson out of 
another transaction and he took the deed to himself. He 
and Mr. Jackson owned the company, which was a closed 
corporation. Mr. Bird, whenever he made a loan for the 
witness, would always require the witness to endorse the 
note or notes. lie could not say definitelv that the deed was 
prepared in an attorney’s office. He would assume that it 
was, because it was the general practice to get an attorney 
to prepare the deeds on everything other than the ordinary 
run of small lots. Lee, Ford & Coxe were their attorneys. 
Auction sale deeds were usually on a printed form. An 
attorney did not prepare the deed in every instance. 

Thereupon, further to maintain the issues on his part 
joined, the defendant produced as a witness, Mr. William G. 
Gailiher, who, testified in substance as follows: he is a resi¬ 
dent of the District of Columbia and was a son of the late 
William T. Gailiher. In the fall of 1925, his father had cer¬ 
tain land at Biltmore back of a lumber yard, property that 
was being used for the business of his brother, Merrill P. 
Gailiher. The land had been developed for railroad siding 
property. While quite a little had been sold, there was only 
one building that had gone in there with an occupant. It 
was desired to have more use made of the property and he 
conducted negotiations with Mr. Strain and Mr. Jackson. 
An arrangement was made to trade these three stores, with 
some cash, for several lots in the subdivision. He does not 
recall the exact number of lots, but it was sufficient on which 
to put a warehouse and the trade was made because Strain 
and Jackson had a tenant that would agree to lease and im¬ 
mediately start to use the property. He worked up the 
preliminary details and submitted it to his father and 
eventually it was accepted. The negotiations were con¬ 
ducted on his father’s behalf. He had no interest in the 
property. His father never personally took any part 

120 in the negotiations or conversations with Strain and 
Jackson. He does not recall any occasion in which 

this matter was discussed when he met Strain and Jackson, 
or either of them, on a train between Washington and Ashe¬ 
ville. He does recall, however, boarding a train to Ashe¬ 
ville one night, and Strain and Jackson had an adjoining 
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room and he spent the evening with them. That was in the 
spring of 1925. His father was living in Washington, D. C., 
at the Kenesaw Apartments during the whole of the year 
1925 and had lived in Washington all of his life. He never 
lived in Buncombe, North Carolina, nor in Asheville, nor in 
any part of the State of North Carolina. He finally came 
to a definite oral agreement with Strain and Jackson in 
their office, which was to trade the lots in the Galliher sub¬ 
division clear, for the three stores subject to $60,000 mort¬ 
gage and $1,200 or $1,250 in cash. 

Q. You say subject to the mortgage? A. Subject to the 
mortgage. 

Q. Was there any understanding or agreement between 
you that your father was to assume this trust? 

Mr. Denit: Just a moment. You asked him what the 
agreement was. I do not think you should ask this ques¬ 
tion. 

The Court: He has stated what it was, two vacant lots 
were to be exchanged for the three stores, subject to a trust 
of $60,000, and also Mr. Galliher was to receive $1,200 or 
$1,250. 

Mr. Denit: I understood he had completely stated the 
agreement, and now counsel is asking him something else. 

Mr. Dunlop: I am asking him just to be definite about it. 

The Court: 1 think he may answer. 

A. There was a very definite understanding on my part 
with Strain that there was to be no assumption clause in 
that contract—in that deed. The witness then further testi¬ 
fied that he could not definitely recall the transaction at 

* 

the time of the passing of the deed. He knew Strain was up 
here to the baseball series but he didn’t know until after¬ 
wards that he had brought the papers on that deal up here 
and the check. He never saw the deed conveving the three 
stores to his father, nor the deed by which his father 
121 conveyed the lots to Strain. There was never any 
written agreement or memorandum signed by his 
father or any of the other parties to the deal. It was a 
verbal arrangement. He first became aware that the deed 
of the stores to his father contained the assumption clause 
when he first learned of this suit, and not until the suit was 
filed. He first became aware of it when his brother told him 
about the suit and told him the basis upon which it was 
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brought, after the property had been foreclosed in North 
Carolina. 

Upon Cross-Examination, the witness testified that by 
reference to “this suit” he meant the original suit that 
was filed, he imagined, about 1935. He didn’t appear as a 
witness in that case. He knew that there was some such 
case coming up. He didn’t talk to Mr. Dunlop. He thought 
that if Mr. Dunlop wanted information, he was in constant 
touch with his brother, Charles H. Galliher, who had much 
more intimate contact with his father’s estate and if Mr. 
Dunlop wanted any information, he would send for it. He 
is one of the children of Mr. "W. T. Galliher but there is no 
distributive interest running to him because he had loans 
from his father, when he was alive, that under any present 
basis would eliminate him as a distributee so far as anv dis- 
tributive share is concerned. All of his brothers have an 
interest in his father’s estate. He knew that if there was a 
judgment based upon this claim it would reduce their in¬ 
terest; he knew the condition of his father’s estate in a 
general way, that it had shrunk considerably because of 
market conditions between the date of his death and 1935. 
He first talked to Mr. Dunlop about his negotiations, he 
would say, some time within the last year and a half, maybe 
less time. No one else but he acted on his father’s behalf in 
connection with the acquisition of the Market Street prop¬ 
erties. He is not in the real estate business at the present 
time, being employed in the Procurement Division of the 
Treasury Department. Until February, 1925, he had been 
in the retail lumber business a year and sold out his busi¬ 
ness and was not doing anything during the balance of 1925. 
From 1902 until 1912 or 1910, he worked with his father’s 
lumber business in Washington and then started in business 
for himself. From February, 1925 to September, 1925, he 
had a break in health and that was the principal reason for 
selling his business. He had bought and sold prop- 
122 erty, and traded property individually for himself 
rather frequently, for an individual. He knew’ the 
significance of the deed in connection with the acquisition of 
this property. This was a matter that he suggested to his 
father and his father told him to go ahead and get further 
details in regard to it. He could not state definitely the 
length of time during wrhich negotiations took place and 
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after lie first suggested the deal to his father. Merrill held 
title to the lots for his father and his father held a blanket 
deed for all of the property. There was, as he recalls, 
some sort of flexible release clause where certain parcels 
could be released from the excess mortgage on the prop¬ 
erty. He does not know that Merrill conveyed these lots to 
his father in April, 1925, and has no way of placing the time 
when the negotiations for the Market Street property be¬ 
gan. It was in the spring of 1925 when he went down on 
the train with Jackson and Strain, but he does not think the 
deal was discussed at that time, that is fourteen years ago. 
He remembers very definitely having three or four talks 
with Strain but he has no way to recollect over what period 
of time. The building of the two-story stores would take 
no more than sixty to seventy-five days and he does not see 
why a deal on property that has just been completed, that 
was closed in October, should be discussed for three or four 
months before. He had negotiations with Strain and Jack- 
son on his own account and they may be confused in their 
minds on that. He and his brother were doing a lot of busi¬ 
ness with those fellows, who were doing considerable build¬ 
ing, and were doing a very sizeable business with them. 
When his discussions in regard to the Market Street stores 
took place, he was not the person who was going to buy 
them; his personal dealings with Strain and Jackson did 
not involve the stores. He does not remember giving them 
a financial statement of his own and he does not think that 
taking title in his own name to the stores was ever dis¬ 
cussed. He may have furnished a financial statement of his 
assets and liabilities but he does not recall it. The witness 
was shown a paper purporting to be a financial statement of 
William G-. Galliher, dated April 2, 1925, and the witness 
said it appeared to be something he made up, it looked 
rather familiar for fourteen years ago. That does not re¬ 
fresh his recollection as to the time when the negotia- 
123 tions with Strain and Jackson began. He never dis¬ 
cussed with Strain and Jackson the possibility of 
having these mortgage notes guaranteed and there was no 
understanding that his father would assume the notes and 
that they would be guaranteed by an insurance company. 
He had a number of conferences with his father, who had a 
perfect understanding of the deal. He had no connection 
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with the matter after the deeds were passed. He cannot 
tell who recorded the deed to his father but he imagines 
that it was done by an attorney in Asheville because his 
father did not take title to a piece of property unless it was 
examined. The lawyer in Asheville had examined other 
pieces of property for him and he naturally assumed that 
he would on this. He does not know. He first saw the rec¬ 
ord of the deed about a year and a half ago when he first 
learned about the suit. He imagines that he did talk to his 
father about the deed after September, 1925, but he does not 
have any definite recollection of it. He was in his father’s 
office every day, sometimes two or three times a day and 
they were jointly interested in a number of things, and he 
presumes that his father did tell him but he has no definite 
recollection of it. The building of the stores was probably 
completed as early as October of 1925. He was intimately 
acquainted with the neighborhood. The stores were ad¬ 
joining the hotel which they had just built and he knew 
what the plans of the city were for opening up that section. 
That was one of the reasons for consideration of them. He 
heard about a mistake in the deed to his father after Sep¬ 
tember, 1925. He understood that the deed that was first 
prepared did not provide the right-of-way over an ally 
that came in alongside of the hotel and fed these stores in 
the rear, and that a deed had to be redrawn including that 
right-of-way. He presumes, 1 hough he does not know, that 
the deed was re-drawn. He does not think his father ever 
saw it. He presumes that the attorney who handled many 
matters for his father and who was attending to this change, 
and that when the change was made, he, the attorney put it 
on record. He saw neither the first nor the second deed. 
He did not go to the Register of Deeds at Asheville to as¬ 
certain whether the first deed had been corrected in any way. 
As he recalls, his father mentioned the fact that the at¬ 
torney had advised him that the right-of-way to the alley 
had been left out of the first deed and he would have another 
deed prepared covering that point. He thinks that 
124 is the way he got the information. That error was 
the only thing that was required to be corrected that 
his father mentioned, as he recalls. The witness was shown 
a certified copy of a deed, dated April 20, 1925, between 
Merrill P. Galliher and Esther S. Galliher and W. T. Gal- 
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liher conveying lots 17, 18 and 19, block “B”, being land 
and premises situated in the village of Biltmore, North 
Carolina. The witness was also shown a certified copy of 
a deed between W. T. Galliher and wife, A. Laura Galliher, 
and D. L. Strain, dated the 25th day of September, 1925, 
conveying lots 17, 18 and 19, block “B”, being land and 
premises situated in the village of Biltmore, North Caro¬ 
lina. The witness stated that these documents did not re¬ 
fresh his recollection as to the time when the negotiations 
began. Said deeds were offered and received in evidence as 
Plaintiff’s Exhibit No. 49 and 50, respectively. Plaintilf’s 
Exhibit No. 50 was acknowledged by the grantors before 
a notary public on the 12th day of October, 1925, in the 
District of Columbia and was registered on the 14th day 
of October, 1925, at 4:00 p. m. o’clock, in the office of the 
Register of Deeds for Buncombe County, North Carolina. 

Thereupon, further to maintain the issues on his part 
joined, the defendant offered as a witness on his behalf, 
Merrill P. Galliher, who testified in substance as follows: 
he resides in Asheville, North Carolina, and has lived there 
since 1919. He is in the retail lumber and building material 
business in Asheville and was in that business during the 
summer and fall of 1925. At about that time, he had title 
to certain unencumbered real estate, known as the Galliher 
development at Biltmore on the Southern Railroad in Ashe¬ 
ville. It was about eleven acres, acquired primarily to se¬ 
cure a location upon which to operate the retail lumber and 
building material business and with the idea of developing 
a balance of it for commercial purposes, warehouses and 
railroad facilities and to dispose of it, if the market af¬ 
forded an opportunity. The title was put in his name as 
agent for his father, W. T. Galliher. His father lived in 
Washington, D. C., and had never lived in North Carolina. 
He the witness had nothing to do with negotiations for a 
trade of that property in the summer or fall of 1925. Those 
were conducted by his brother, William G. Galliher. 
125 The condition of business generally in Asheville, at 
that time, was hectic, particularly the real estate 
business which was very fast and wild. That was a period 
known as the Asheville boom. 

Q. Did you personally have anything to do with the deeds 
which conveyed the property from your father to Strain, 
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and from the Guaranty Realty Company of the three stores 
to your father? A. I can’t recall in detail so far as con¬ 
veying the three lots to the Guaranty Realty Company or 
Strain, but it was our practice to have Mr. J. G. Merri- 
man, of the firm of Merriman, Merriman & Adams, pass all 
of these deeds and handle the transactions from the legal 
end. 

As to the deed from the Guaranty Realty Company to 
father, father sent it to me. 

Q. Your father sent it to you? A. Sent it to me. He sent 
it from Washington down to me, and suggested that I 
handle it, as I usually did, and have Mr. Merriman examine 
it, pass on it, and have it recorded. 

Q. And did you turn it over to Merriman? A. And I 
turned it over to Mr. Merriman. 

Q. And what were you advised, if anything about that? 

# * * 

A. Mr. Merriman advised me that the first deed did not 
set forth a right-of-way in the alley to the rear of these 
three stores, which runs also by the adjoining hotel build¬ 
ing, and that a correction would have to be made. 

By Mr. Dunlop: 

Q. Now*, do you know whether a correction was made, 
or did you have anything further to do with it after that? 
Let me ask you this: Did vou advise vour father that a 
correction in that deed had to be made? A. I telegraphed 
my father that Mr. Merriman had advised that this deed 
was defective in that respect, and. a new’ deed should be 
drawn. 

My father advised me to have Mr. Merriman handle it, 
as I recall. 

Q. Was the second deed, the corrective deed which w’as 
drawn, ever sent to your father? A. Not to my 
126 knowledge. 

He the witness never saw the second deed. He saw 
the record in the Courthouse after it had been recorded. 
That was within the past year, he thinks. He had no first¬ 
hand knowledge of what the terms of the trade were. He 
got the eleven acres about 1922. In 1933, he attended the 
foreclosure sale of the Market Street property, which took 
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place on the steps of the Courthouse in Asheville. It was 
held at 12 o’clock noon, the advertisement was read, and 
there were very few people on the steps. An employee 
of the plaintiff read the advertisement and it was bid in by 
their representative. There were no other bids. It was 
bid in by the holders of the notes, the representatives of the 
holders of the notes. 

On Cross-Examination, the witness testified in substance 
as follows: he had seen the advertisement in the newspaper. 
He read it only once, and cannot recall whether it ran the 
usual length of time or not. He cut the advertisement out. 
He saw it about a month before the sale. It was published 
in one of the newspapers of general circulation in Ashe¬ 
ville. He thinks he communicated with his brother, 
Charles, after he first saw the advertisement. He was the 
only Galliher there at the sale. He had been engaged in 
active business for about four years prior to about 1925. 
He held real estate in Asheville as agent for his father. 
That real estate was all he knew of in Buncombe County 
belonging to his father at the time, which is the approxi¬ 
mate eleven acres. He collected the rents, he thinks, from 
all the tenants they had in the stores from time to time, 
none of whom stayed very long, and that was true with 
reference to the entire period when his father held the prop¬ 
erty before his death. 

Thereupon, further to maintain the issues on his part 
joined, the defendant offered the deposition of Linwood B. 
Jackson, who testified in substance as follows: In 1925 and 
for some time prior thereto, he and Mr. David L. Strain 
were engaged in the real estate business in Asheville, North 
Carolina, under the name of Guaranty Realty Company. 
The Guaranty Realty Company, during that period, entered 
into a deal for a trade of the three Market Street 
127 stores adjacent to the Asheville-Biltmore Hotel to 
W. T. Galliher of Washington, D. C., together with a 
small cash payment in the neighborhood of $1,200, for three 
lots known as the Merrill P. Galliher property. The Mar¬ 
ket Street property owned by the Guaranty Realty Com¬ 
pany was encumbered by a first deed of trust and the lots in 
the Galliher development were unencumbered. While he re¬ 
members this transaction taking place, he has no clear 
recollection of the details which were handled by Mr. Strain. 




328 CONSOLIDATED REALTY CORP. VS. GEORGE T. DUNLOP. 

He was engaged in many real estate transactions in Ashe¬ 
ville at that time by reason of the boom conditions. He has 
not attempted to refresh his recollections of the matter by 
any conversation with Mr. Strain recently. Mr. Strain lives 
in Durham, North Carolina. He was president of the 
Guaranty Realty Company and Strain was vice-president 
and general manager. He is ill, unable to speak because of 
a condition of his throat, and unable to attend the trial of 
the case. 

Upon Cross-Examination, the witness testified in sub¬ 
stance as follows: the Guaranty Realty Company was pri¬ 
marily a real estate auction company conducted by him and 
Strain. The three Market Street stores were in the name 
of the Guaranty Realty Company. He has seen and read 
an affidavit made by Mr. David L. Strain in connection with 
the sale of this property to Mr. W. T. Galliher. After four¬ 
teen years, he does not remember what time in September it 
was that he and Mr. Strain met Mr. W. G. Galliher en 
route from Washington to Asheville. The Guaranty Realty 
Company was one of twelve companies with which he was 
connected. Mr. Strain looked after the Beverley Hills de¬ 
velopment and auction business. In connection with the 
various companies operated by him in Asheville, during the 
years 1925 and 1926, he arranged most of the financial ar¬ 
rangements, such as obtaining mortgages obtained by them 
and attending to closing some of the sales, but not all, made 
by his companies. All deeds for auction sales were pre¬ 
pared by his office but the others were prepared by the law 
firm of Lee and Ford. The witness was shown the orig¬ 
inal record book containing the recorded copy of Plaintiff’s 
Exhibit No. 18, being a deed dated September 23, 1925, from 
W. T. Galliher and wife to David L. Strain. He remembers 
talking with Mr. Galliher on the train about a deal but he 
does not remember the details of the closing of the 
128 deal. When deeds were prepared by Messrs. Lee 
and Ford, he, or Mr. Strain, would go to their office 
and give them full instructions about each deed to be drawn. 
Plaintiff’s Exhibit No. 18 was drawn in their attorney’s 
office. Forms were used at auction sales only, nothing but 
lot and block numbers were filled in for the descriptions. 
The witness was asked to examine and read the assump¬ 
tion clause in said deed (Plaintiff’s Exhibit No. 18) and 
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was then asked whether it was his custom to examine the 
deeds executed by him as in his own right and as officer of 
the various corporations in which he was interested, to 
which he replied, that it was his custom to examine such 
deeds. He was asked if it is his belief that he would have 
signed a deed containing an assumption clause unless the 
contract of sale or agreement called for there being an as¬ 
sumption clause, to which he replied that when he signed a 
deed, he always thought it was correct. It was his custom 
during the boom period to always try to get the purchaser 
to assume the indebtedness and at that time he was assum¬ 
ing an indebtedness on property which he purchased as he 
had the utmost faith in Asheville real estate. He does not 
remember whether there was a written contract in connec¬ 
tion with the sale of this property to Mr. Galliher. He does 
not remember whether, at the time the negotiations to sell 
the Market Street property to Mr. Galliher were progress¬ 
ing, the loans on the property had been completed. If the 
deed to Mr. W. T. Galliher was dated September 23, 1925, 
and the loans on the Market Street property were acknowl¬ 
edged and recorded on September 22, he would say that Mr. 
Galliher had agreed to buy the property prior to that date. 
During 1925, or prior to that time, he had a great many 
transactions with the Federal Mortgage Company. He w r as 
asked whether or not his and Mr. Strain’s line of credit 
with said company would be affected if he sold property 
subject to a deed of trust on which the Federal Mortgage 
Company was interested or if the purchaser in the transac¬ 
tion assumed, to which he answered that if he sold property 
to a responsible party and got him to assume the outstand¬ 
ing indebtedness due the Federal Mortgage Company, it 
would help his borrowing capacity there. He thought the 
deed as drawn, executed and recorded to Mr. W. T. Galliher 
for the Market Street property was correct at the time he 
signed it. The examination of the various records 
129 submitted to him and questions asked do not recall 
anything to his mind which he has not already stated. 

Upon Re-direct Examination, the witness testified, when 
his attention was called to the fact that the deed to the 
three Market Street stores was dated in the first line as 
Sepember 23, 1925, and not acknowledged until October 21, 
1925, and not certified by the Clerk of the Court until Octo- 
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ber 23, 1925, that such facts would not in any way change 
his answer to the previous questions. 

Thereupon, the defendant rested. 

The foregoing contains the substance of all of the evi¬ 
dence given on the hearing of this cause, the objections 
made by counsel for the plaintiff and the rulings of the 
court thereon, and it is hereby stipulated and agreed by 
and between counsel for the parties hereto that the same 
shall constitute the statement of evidence on appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia. 

BRANDENBURG AND BRANDENBURG 

By THOMAS SEARING JACKSON 
Attorneys for Plaintiff , 

719 Fifteenth Street, N. W. 

Washington, D. C. 

G THOMAS DUNLOP 

Defendant , 

Potomac Electric Power Com¬ 
pany Building, 

Washington, D. C. 

Copy served personally on defendant this 14th day of 
July 1939 

THOMAS SEARING JACKSON 
130 Appellant's Designation of Record 

Filed July 15 1939 

* * * 

The Clerk of the above court will please include in the 
record on appeal the following: 

1. The Declaration and Particulars of Demand of the 
plaintiff and memorandum of filing therewith of an affidavit 
of merit, and the date thereof, in this cause as Law Action 
No. 86,318. After the foregoing, add the following memo¬ 
randum: “Exhibits referred to in plaintiff’s declaration 
are not reproduced here since they appear as plaintiff’s 
Exhibits 9, 10 and 11 in the Statement of Evidence”. 

2. Memorandum of the filing of plea and affidavit of de¬ 
fense by defendant in this cause as Law Action No. 86,318. 
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3. Memorandum of the filing, on April 8, 1936, of the 
Amended Pleas of the defendant. 

4. The second Amended Pleas filed by the defendant on 
April 2, 1937. 

5. Minute entries of April 7, 1937, April 8, 1937, and 
April 19, 1937 (M. 93, pp. 324, 327 and 354) of trial before 
Mr. Justice Cox. 

6. Letter dated May 10, 1937, to Honorable Joseph W. 

Cox from defendant and enclosure therewith, being copy 
of letter from David L. Strain to Merrill P. Galliher. 

7. Memorandum of Mr. Justice Cox filed June 23, 1937. 

8. Minute entry of order transferring cause to equity, 
entered July 16, 1937. 

9. Memorandum of filing of Bill of Complaint in this 

cause as Equity No. 65,583, on October 4, 1937. 

131 10. Memorandum of the filing of Motion to Dis¬ 

miss by defendant on October 22, 1937. 

11. Order of Mr. Justice O’Donoghue dismissing Bill of 
Complaint on November 12, 1937. 

12. Order of Mr. Justice O’Donoghue dated November 
19, 1937, extending time for filing amended bill of com¬ 
plaint. 

13. Amended bill of complaint filed December 2, 1937. 

After the foregoing, add the following memorandum: “Ex¬ 
hibit “A”, referred to in the foregoing amended bill of 
complaint, is not reproduced here since it appears as plain¬ 
tiff’s Exhibit 18 in the Statement of Evidence.” 

14. Answer of defendant and Motion to Dismiss, filed 
December 22, 1937. After the foregoing, add the following 
memorandum: “Exhibit “A” referred to in the fore¬ 
going answer of defendant and Motion to Dismiss is not 
reproduced here since it appears as defendant’s Exhibit No. 

1 in the Statement of Evidence.” 

15. Order of Mr. Justice Bailey dated January 18, 1938, 
overruling motion to dismiss. 

16. Memorandum of filing by defendant of Motion for 
Judgment on October 27, 1938. 

17. Order of Mr. Justice Luhring advancing cause for 
trial and for pre-trial procedure on November 16, 1938. 

18. Findings of Fact, Conclusions of law and Judgment, 
by Mr. Justice O’Donoghue, on May 24, 1939. 

I 

i 
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19. Memorandum of filing of Notice of Appeal and under¬ 
taking for costs on June 12, 1939. 

20. Appellant’s Statement of Points on Appeal and As¬ 
signment of Errors. 

21. Statement of Evidence on Appeal. 

132 22. This Designation 

BRANDENBURG AND BRANDENBURG 

By THOMAS SEARING JACKSON 
Attorneys for Appellant. 

Copy served personallv on defendant this 14th day of 
July, 1939 

THOMAS SEARING JACKSON 


Appellee’s Designation of Record, 

Filed July 27 1939. 

mm* 

The Clerk of the above Court will please include in the 
record on appeal, in addition to those parts of the record 
designated by the appellant, the following from Law 
#86,318: 

1. Memorandum of Stipulation Waiving Trial by Jury. 

2. Letter of Brandenburg & Brandenburg to Justice Cox, 
dated June 7,1937. 

3. Text of Memorandum of Mr. Justice Cox filed June 
23, 1937, unless the full text of said Memorandum is in¬ 
cluded in appellant’s Designation of Record. 

4. Minute entry of order transferring cause to equity, 
entered July 16, 1937, as amended, unless amendment is in¬ 
cluded in appellant’s Designation No. 8. 

G. THOMAS DUNLOP 
Attorney for Appellee 
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133 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 132, both inclusive, 
to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copies of which are 
made part of this transcript, in causes Nos. 86318 At Law r 
and 65583 In Equity, wherein Consolidated Realty Corpora¬ 
tion, a corporation, is Plaintiff, and George T. Dunlop, Ad¬ 
ministrator d. b. n. c. t. a., Estate of William T. Galliher, 
Deceased, is Defendant, in each case, as the same remain 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 21st day of August, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7505 Consolidated Realty Cor¬ 
poration, Appellant, vs. Dunlop etc. United States Court 
of Appeals of the District of Columbia Filed Aug 22 1939 
Joseph W. Stewart, Clerk. 
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IN’ THE 


©ntteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 


No. 7505 


Consolidated Realty Corporation, a corporation, 

Appellant, 

v. 

George T. Dunlop, Administrator, D. B. N. C. T. A., 
Estate of William T. Galliher, Deceased, 

Appellee. 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the District 
Court of the United States for the District of Columbia, 
dismissing the plaintiff’s suit to recover the balance of 
a mortgage debt assumed by defendant’s testator, 
which debt was acknowledged by defendant’s prede¬ 
cessors in office. Jurisdiction below was conferred by 
Sec. 41, Title 18 and Sec. 251, Title 29 of The Code of 
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the District of Columbia, and in this Court by Sec. 26, 
Title 18 of The Code. 

As the parties appear in this Court in the same order 
in which they appeared in the trial court, for conven¬ 
ience they will be referred to as plaintiff and defendant, 
respectively. 

STATEMENT OF THE CASE 

On September 30, 1935, plaintiff brought an action 
at law against the defendant as administrator, claim¬ 
ing $22,231.18, with interest, the amount due to it as 
holder of certain deed of trust notes, payment of which 
had been assumed by the testator in the deed by which 
he acquired title to the land on which they were secured. 
(R. 1-12) To the declaration defendant filed pleas, 
amended pleas and second amended pleas. (R. 14) In 
the second amended pleas, defendant admitted plain¬ 
tiff’s ownership of the notes, the amount remaining un¬ 
paid thereon as alleged, also the facts alleged in the 
declaration with respect to the foreclosure of the deeds 
of trust securing the notes, and nonpayment of the bal¬ 
ance. He denied William T. Galliher ever assumed 
or became legally bound to pay the notes and that the 
so-called extension agreements imposed any liability 
upon the decedent’s estate. (R. 15) He challenged 
the validity of the foreclosure sale, and relied upon the 
Statute of Limitations. (R. 17) Upon the issues ten¬ 
dered by these pleas, the cause came on for trial. Trial 
by jury being waived, the matter was heard by the 
Court without a jury. At the close of all the evidence, 
the trial judge concluded that the cause of action which 
arose against William T. Galliher in his lifetime was 
equitable, not legal. (R. 22) Accordingly, an order 
was entered directing that the case be transferred from 
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the law to the equity side, making provision for the 
filing of appropriate pleadings to conform, pursuant to 
Sec. 14, Title 34, D. C. Code, 1929, and Law Rule 63. 
(R. 23) Both plaintiff and defendant took exception 
to this order, and to the refusal of the trial judge to 
grant their several motions for a finding in their favor. 
(R. 23) 

Plaintiff filed its bill of complaint, which was 
amended. (R. 25) The amended bill of complaint con¬ 
tained allegations similar to those set forth in the 
declaration. (R. 25-33) In his answer the defendant 
admitted that the testator acquired title as alleged in 
the bill of complaint, also the plaintiff’s ownership of 
the notes. He denied that the testator ever assumed 
or agreed to pay said notes or the debt evidenced there¬ 
by, challenged the authority of his predecessors to 
assume and extend the time of payment, notwithstand¬ 
ing an order of court directed them to do so, and relied 
upon laches and limitations. He also asserted that the 
assumption clause was inserted by mistake, and that 
there never was any agreement that his testator would 
assume the indebtedness on the property at the time he 
acquired title. (R. 34) 

Upon the issues thus presented, the cause came on 
again to be heard on the equity side. At the close of 
the evidence the Court made findings of fact and con¬ 
clusions of law, (R. 45-49), in pursuance of which a 
final judgment was entered dismissing the action at law 
and the suit in equity. (R. 50) From this judgment 
the present appeal has been prosecuted. (R. 50) 
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STATEMENT OF THE FACTS 

At the very outset we desire to invite the Court’s 
attention to the undisputed facts, although further ref¬ 
erence to them will be made in the argument. 

On September 23, 1925, Guaranty Realty Company, 
as party of the first part, conveyed to William T. Galli- 
her, as party of the second part, three lots, improved 
by three stores, located on Market Street in Asheville, 
North Carolina. (R. 82) The deed recited that the 
lands were free of encumbrances, 

“except three certain deeds of trust (recorded in 
the Office of the Register of Deeds, aforesaid, in 
Book 206, on pages 257, 261 and 266) securing the 
payment of the sum of sixty thousand dollars 
($60,000) and interest on the same, which the 
party of the second part assumes and agrees to 
pay.” (Italics added) (R. 84) 

The indebtedness secured by these deeds of trust was 
represented by three series of promissory notes made 
by Guaranty Realty Company. There were five notes 
in each series. They were payable to bearer; were 
dated September 18, 1925, and were for the aggregate 
sum of $60,000.00. Except as to amounts, the notes 
were identical, and matured five years after date, that 
is, September 18, 1930. (R. 70) 

Pursuant to this deed, William T. Galliher (desig¬ 
nated as W. T. Galliher in the conveyance) entered into 
possession of the property and collected the rents and 
income therefrom. (R. 127) He also paid the interest 
regularly and made substantial payments in reduction 
of principal on the several trust notes, three of the 
notes in each series having been fully paid between 
October, 1926 and October, 1928. (R. 105) 
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On June 30, 1929, Mr. Galliher died. He left a will 
appointing Annie Laura Galliher, his wife, and Charles 
H. Galliher, his son, as the Executors and Trustees. 
(R. 55) The will was admitted to probate, and letters 
of administration with the will annexed were granted 
to Charles H. Galliher and The Federal-American 
National Bank, Mrs. Galliher having renounced. (R. 
54) The administrators continued to make payment 
on account of the principal and interest of the notes 
(R. 71, 74, 77), claimed credit therefor in their accounts 
filed with the Probate Court, and such accounts were 
duly approved. (R. 57-60) Interest was paid regu¬ 
larly until September 22,1933 (R. 71), and the date of 
maturity of the notes was extended from time to time 
at the request of the administrators and trustees of 
the Galliher estate. (R. 88-92, 93, 98) 

Mr. Galliher’s interests were numerous. He was in 
the lumber business in Georgetown (D. C.); had been 
President of The American National Bank, and after 
its consolidation with The Federal, he became Chair¬ 
man of the Board of The Federal-American National 
Bank. (R. 54) At the time of his death, he owned 
considerable real estate. (R. 54) His personal estate 
was appraised at $940,907.08. (R. 54) He owed con¬ 
siderable money, however, and while his estate was 
entirely solvent, his administrators found themselves 
without cash to pay his debts. (R. 61-64) Charles G. 
Galliher, one of the testator’s sons, who was named as 
executor and trustee in his will, knew about the as¬ 
sumption clause in the deed before his father’s death, 
having learned about it in 1927 or 1928. (R. 102, 103) 
After the testator’s death, Mr. Erskine Gordon, Trust 
Officer of The Federal-American National Bank, went 
to Asheville with respect to Mr. Galliher’s holdings 
there, and took advice from counsel as to whether the 
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estate was responsible on the mortgage. (R. 72, 73) 
With this knowledge on their part, the Administrators 
filed a petition in the Probate Court, giving details as 
to the testator’s many obligations, including his liabil¬ 
ity on the Market Street stores, representing to the 
Court that: 

“ (5) The estate of the said William T. Galliher is 
entirely solvent, but the assets of said estate con¬ 
sist generally of real estate and shares of stock, 
none of which can be sold or reduced to cash at the 
present time without material loss to the estate. 
So far as these petitioners know there are no other 
debts against the estate of said decedent except 
the notes hereinabove listed. These petitioners 
have given the matter careful consideration and 
believe it will be for the best interest of the estate 
and the beneficiaries thereof that all of the above 
loans be renewed from time to time until a suffi¬ 
cient amount of the assets of the estate can be dis¬ 
posed of at reasonable prices.” (R. 64) 

Upon this petition the Court passed an order author¬ 
izing the Administrators to deal with their many prob¬ 
lems. With respect to the Market Street properties the 
order gave authority 

“further to renew the three notes secured on prem¬ 
ises 66, 68 and 70 Market Street, Asheville, North 
Carolina, and from time to time to extend the time 
of payment of such balance as may remain unpaid 
thereon.” (R. 66) 

Pursuant to this order the administrators signed an 
agreement extending the time of payment of said in¬ 
debtedness to September 18, 1933, a copy of the agree¬ 
ment being attached to each note. (R. 67-69) The 
notes were not paid at maturity, as thus extended. Be¬ 
cause of the default, the real estate was sold at public 
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auction and the plaintiff became the purchaser on De¬ 
cember 4, 1933. (R. 106) After crediting the net 

proceeds of sale, there was a deficiency of $22,231.18 
for which amount plaintiff filed its proof of claim in the 
Probate Court on March 26, 1935. (R. 110) The de¬ 
fendant, who had been substituted as administrator 
d.b.n.c.t.a., rejected the claim on April 15, 1935. 
(R. Ill) 

Plaintiff’s action at law was brought on September 
30, 1935. (R. 1) While alleged equitable defenses 

were interposed to it, there was no suggestion that the 
assumption clause had been inserted by mistake until 
the filing of defendant’s answer to the amended bill 
of complaint, that is, until December 22, 1937, more 
than twelve years after the deed to Mr. Galliher had 
been executed and delivered. To maintain this de¬ 
fense, the defendant relied on the testimony of three 
witnsses, namely, David L. Strain, William G. Galli¬ 
her, and Merrill P. Galliher. Strain testified, in sub¬ 
stance, that he negotiated the transaction by which 
Galliher obtained title; that the understanding was he 
was not to assume the existing mortgage but to take 
subject to it. (R. 112, 113) He could not account for 
the fact that while the deed was dated September 23, 
1925, it was not recorded until October 14, 1925, al¬ 
though he recalled that Merrill Galliher called him, 
said there had been an error respecting an alley or an 
easement, and Mr. Merriman, his attorney, had advised 
him what the trouble was; that there was to be a sec¬ 
ond deed drawn; that this caused some delay, and it 
was the second deed that was recorded. (R. 114) 
He did not testify that the first deed did not contain 
the assumption clause, nor did he claim that it differed 
in any way from the second deed except as to the 
matter of the alley or easement. William G. Galliher, 
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who said he helped to negotiate the deal by which his 
father acquired the Market Street stores, asserted 
there was a very definite understanding on his part 
that there was to be no assumption clause in the deed. 
The arrangement was verbal, no written agreement 
or memorandum having been signed by either of the 
parties. (R. 121) This witness also testified that he 
saw neither the first nor the second deed; that his 
father mentioned the fact that his attorney advised 
him the right-of-wav to the allev had been left out of 
the first deed and he would have another deed prepared 
covering that point; that error was the only thing that 
was required to be corrected that his father mentioned, 
as he recalls. (R. 124) Merrill P. Galliher, another 
of testator’s sons, who collected his rents from the 
Asheville property, (R. 127) testified that it was their 
practice to have Mr. J. G. Merriman, of the firm of 
Merriman, Merriman and Adams, pass all deeds and 
handle their transactions from the legal end; that his 
father sent him the deed from Guarantv Realtv Com- 

* w 

pany, suggesting that he handle it, as he usually did, 
and have Mr. Merriman examine it, pass on it, and 
have it recorded; that he turned the deed over to Mr. 
Merriman, who advised him that it did not set forth a 
right-of-way in the alley to the rear of these three 
stores, which runs also by the adjoining hotel building, 
and that a correction would have to be made; that he 
telegraphed this advice to his father, who advised him 
to have Mr. Merriman handle it. (R. 126) 

No witness testified, and there was no evidence, that 
the first deed differed from the second in any respect 
other than with reference to the alley or easement. 
It is only fair to conclude, therefore, that the second 
or corrective deed as well as the first, contained the 
assumption clause. It is also fair to conclude that the 



testator read it; that his son, Merrill P. Galliher, read 
it; that his counsel, Mr. Merriman, read it; and that 
all three gentlemen knew what it contained in 1925. 
The so-called second deed was recorded October 21, 
1925, and for more than twelve years thereafter no¬ 
body said there was anything- wrong with it. Yet, upon 
this meagre and fragmentary evidence the trial court 
found as a fact that the assumption clause had been 
inserted by mistake, thereby ignoring completely the 
only documentary record of the transaction (the va¬ 
lidity of which the testator, the administrators of his 
estate and his family had recognized for many years). 

POINTS ON APPEAL AND SUMMARY 
OF ARGUMENT 

While the assignments of error are numerous (R. 51- 
53), they raise certain fundamental propositions, which 
may be summarised as follows: 

(1) The Court erred in finding and holding that Wil¬ 
liam T. Galliher never assumed or agreed to pay either 
the promissory notes of Guaranty Realty Company se¬ 
cured by the deeds of trust or the mortgage indebted¬ 
ness secured thereby. 

(2) There was no sufficient evidence that the assump¬ 
tion clause in the deed was inserted by mistake. 

(3) Even if the assumption clause was originally in¬ 
serted by mistake, the evidence conclusively showed 
that the deed had been unconditionally accepted, pos¬ 
session was taken and continued under it for more than 
twelve years without asserting that a mistake had been 
made, notwithstanding knowledge that the clause was 
in the deed, during all of which time payments were 
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made on the debt assumed. Accordingly, the defense 
of mistake was not available in this suit. 

(4) The extension agreements made by defendant’s 
predecessors under the order of the Probate Court were 
valid and binding upon decedent’s estate. 

(5) The plaintiff’s claim is not barred by limitations 
or laches. 

(6) Dissolution of Guaranty Realty Company did 
not preclude enforcement of liability against William 
T. Galliher under the assumption clause, and has no 
effect upon the liability of his estate. 

(7) There being no dispute as to plaintiff’s owner¬ 
ship of the notes, the validity of the foreclosure pro¬ 
ceedings, and the amount of the unpaid balance of the 
debt which the testator assumed, the Court erred in 
dismissing the cause and in denying the plaintiff judg¬ 
ment for the amount claimed. 

ARGUMENT 

I 

Acceptance of Deed Containing Contract of Assumption 
Bound Testator and His Estate for Payment of 
Mortgage Debt. 

The rule is well settled in this District that one who 
accepts a deed containing an agreement to assume and 
pay a mortgage debt, for which his grantor is liable, 
makes the debt his own, and the mortgagee may en¬ 
force the promise, usually in a court of equity. Keller 
v. Ashford, 133 U. S. 610, 33 L. Ed. 667; Willard v. 
Wood, 135 U. S. 309, 34 L. Ed. 210; Union Trust Co. v. 
Brendlinger, 59 App. D. C. 294, 40 F. (2) 806. By 
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such assumption the grantee creates a personal lia¬ 
bility, enforceable against his estate. So, this Court 
held in Union Trust Co. v. Brendlinger, supra, an ex¬ 
ecutor was justified in paying the amount of an en¬ 
cumbrance from the personal estate because: 

“The legal effect of the assumption of the in¬ 
cumbrance by the testatrix under these circum¬ 
stances was to make her the primary debtor in the 
obligation, and the same became her personal 
debt.” 

And, in Tracy v. Atwell, 58 App. D. C. 397, 32 F. (2) 
392, where a mortgage debt had been assumed by a 
decedent, this Court said: 

“These facts justify the statement that at the 
time of testatrix’s death the mortgage indebted¬ 
ness was her personal debt, for which she might 
have been sued at law with or without reference 
to the mortgage or to Brueninger, and that upon 
her decease it became a lawful debt of her estate.” 

Applying these principles to the facts, which were 
not controverted by any documentary evidence, it is 
clear that at the time of his death the indebtedness 
secured on the Market Street stores was a personal 
debt of William T. Galliher and as such enforceable 
against his estate. The assumption clause was in the 
deed under -which he took title. The deed was un¬ 
doubtedly read by Mr. Galliher, his son, and his attor¬ 
ney. All of them knew, therefore, what it contained. 
Mr. Galliher recognized his obligation to pay, which is 
borne out by the fact that he paid up to about the time 
of his death. Charles G. Galliher, his son, and Mr. 
Gordon, Trust Officer of the Federal-American Na¬ 
tional Bank, administrators of Mr. Galliher’s estate, 
knew about the assumption clause, obtained an opinion 
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from their counsel as to its binding effect, reached the 
conclusion that the estate was liable, and paid. Under 
these circumstances, the finding of the trial court that 
the testator never assumed or agreed to pay the deed 
of trust notes cannot be sustained. Everybody acted 
upon the theory that he had assumed and agreed to 
pay, including the testator, and that is established by 
what he and the administrators of his estate did for 
about twelve years after he acquired title. 

n 

Evidence Insufficient to Sustain Finding the Assump¬ 
tion Clause Was Inserted by Mistake 

Notwithstanding the undisputed evidence, the defend¬ 
ant contends, and the trial court so found, that the 
assumption clause was inserted in the deed by mistake. 
Since this is an affirmative defense, the burden of 
establishing it was upon the defendant, and the evidence 
must be clear, convincing and unequivocal. Was there 
such evidence, so that the language of the deed, which 
was known to the testator, his son and his lawyer at 
the time of delivery and was a matter of record for 
more than twelve years, could be disregarded? If there 
was not, then the finding of the trial court cannot be 
sustained. Faunce v. Woods, 55 App. D. C. 330, 5 F. 
(2) 753; Klaber v. Lake nan, 64 F. (2) 86. 

There was no evidence that the insertion of the 
assumption clause was, in fact, a mistake, and there 
was no evidence as to how the assumption clause got 
into the deed. That it got there by mistake is no more 
than speculation. The most that can be said is that 
there was evidence that the original agreement between 
the respective agents of the grantor and the grantee did 
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not contemplate an assumption, and the fact of mistake 
is deduced from that. Yet the only evidence of an 
enforceable contract was the conveyance itself, and the 
conveyance recited that the grantee had assumed the 
debt. 

Two witnesses, Strain and William G. Galliher, who 
participated in the negotiations leading up to the con¬ 
veyance, testified that the question of the assumption of 
the debt secured by the deeds of trust was discussed 
and it was decided that the conveyance should be made 
subject thereto, without any assumption; but all of the 
physical evidence and all the elements of probability 
are to the contrary. And, at best, no particular point 
could have been made of the matter because the most 
important participant, L. B. Jackson, recalled no such 
agreement. (R. 127-8) He signed the deed and he 
testified that when he did so he deemed it to be correct. 
(R. 129) The testimony of Strain is further weakened 
materiallv bv its inconsistencv with the letter he wrote 
to Merrill P. Galliher. In his testimony he stated that 
he brought the deed to Washington and delivered it 
personally to the testator, which was the first and only 
time he ever saw the testator, (R. Ill, 112) yet in a 
letter to Merrill P. Galliher he was equally positive 
that he delivered the deed to W. G. Galliher, and he did 
not think the testator ever saw it. (R. 20, 21) This 
would indicate he had no very clear recollection of the 
circumstances. William G. Galliher is, of course, an 
interested witness. Opposed to the naked statement 
of these witnesses as to the terms of oral negotiations, 
which took place fourteen years ago, the only writing, 
the deed itself, contains very clear and definite lan¬ 
guage that the grantee “assumes and agrees to pay” 
the mortgage debt. The testator was a wise, respected 
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and highly experienced business man. The deed was 
delivered personally to him. (R. 112, 126) He was 
prudent enough to have it carefully examined by his 
attorney. (R. 126) No question about the assumption 
clause was ever raised. The testator entered into 
possession and assumed ownership under the deed, paid 
the taxes, paid principal and interest on the encum¬ 
brance, and wrote at least one letter describing the 
encumbrances as they were listed by the mortgagor. 
(R. 74) After testator’s death, his estate (R. 58-60) 
continued to pay large sums upon principal and inter¬ 
est out of the personal estate. Charles H. Galliher 
knew, before his father’s death, that the deed to this 
very property contained the assumption clause. (R. 
102-3) An experienced trust officer of an outstanding 
trust company made an investigation in Asheville as 
to the liability of the decedent’s estate, (R. 72) and 
obtained authority from the Probate Court to arrange 
for its payment. (R. 65-66) Although he knew of the 
present suit and the basis upon which it was filed, 
William G. Galliher, son of the testator and one of the 
beneficiaries under his will, and brother of Charles G. 
Galliher (one of the first administrators), did not come 
forward with the claim of mistake until after the first 
trial. (R. 122, 124) A full recitation of the assump¬ 
tion was made in the extension agreements, executed 
by the administrators pursuant to an order of the Pro¬ 
bate Court, and even then no one challenged its validity 
or claimed it was inserted in the deed by mistake. If 
there had been a mistake, as claimed, it would not have 
taken twelve years to bring it to light. People of the 
business experience of the testator and his sons would 
not have taken so long to discover it. They acted 
through their counsel, who passed the instrument and 
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undoubtedly had it recorded. Is it conceivable that if 
there had been no assumption agreement, the agreement 
to assume would have escaped the attention of every¬ 
body? Is it likely that a careful check and analysis that 
discovered the failure to provide for an easement would 
have missed a provision so important as the assump¬ 
tion clause? That was a matter, if we accept the testi¬ 
mony of Strain and William G. Galliher, which was the 
subject of discussion. They said it was agreed that 
title would be taken subject to the mortgage, and they 
relied exclusively upon their recollection of what took 
place fourteen years ago. They could not explain why 
the deed provided otherwise, and no one can explain 
now why the mortgage debt was paid so consistently 
by the testator and his personal representatives, if in 
fact he had not agreed and bound himself to do so. 
Accordingly, we submit the evidence of mistake fell far 
short of possessing those qualities which the law re¬ 
quires. It was not clear, convincing and unequivocal. 
On the contrary, it was tenuous, speculative and doubt¬ 
ful—made so by a course of conduct observed for twelve 
years absolutely inconsistent with it. Therefore, we 
submit, the defense of mistake was not maintained, and 
the finding of the trial court is erroneous. 

Ill 

Defense of Mistake Not Available to Defendant 

Assuming that there was clear, convincing and un¬ 
equivocal evidence of mistake, and we have demon¬ 
strated that there was not, we contend that such defense 
was not available to the defendant. The deed contain¬ 
ing the assumption clause was accepted by William T. 
Galliher in 1925. He went into possession. Both he 
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and his personal representatives exercised full domin¬ 
ion over the property, and for more than twelve years 
the deed was not repudiated or questioned in any way. 
Not until long after suit was brought to enforce its 
provisions was there any suggestion that the deed 
contained something inserted by mistake. In the mean¬ 
time, plaintiff and its assignors have relied upon the 
deed, and the assumption clause contained therein. So 
relying, they have in good faith extended the time of 
payment and withheld foreclosure or suit. Under such 
circumstances, the courts uniformly hold that in equity 
and good conscience the grantee will not be permitted to 
deny his assumption and personal liability for the debt. 

Thus, in Keller v. Ashford, 133 U. S. 610, 33 L. ed. 
667, 671-2, where the grantee attempted to prove that 
he had never intended or agreed to accept a deed con¬ 
taining an assumption clause, but merely took the deed 
as security for a debt, the Court said: 

“Ashford is not shown to have had any knowl¬ 
edge of the conveyance at the time of its execu¬ 
tion; and a suggestion was made in argument, 
based upon some vague expressions in his testi¬ 
mony, that the conveyance was intended to be 
made to him, by way of mortgage only, to secure 
him against loss on his previous loans to and in¬ 
dorsements for Kelly. But his subsequent acts 
are quite inconsistent with the theory that the con¬ 
veyance did not vest the legal estate in him 
absolutely. 

Within a month or two after the conveyance, 
having been told that the four lots had been con¬ 
veyed to him and were subject to incumbrances 
(although perhaps not then informed of the 
amount of the incumbrances), he entered into pos¬ 
session of the lots, and thenceforth collected the 
rents; and within nine months after the convey- 
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ance lie had notice of the clause assuming pay¬ 
ment of incumbrances, and was requested to pay 
the plaintiff’s mortgage, and declined to pay it or 
to recognize any personal liability for it; yet he 
afterwards sold and conveyed away two of the 
lots, and continued to keep possession and to col¬ 
lect rents of the other two. Having thus accepted 
the benefit of the conveyance, he cannot repudiate 
the burden imposed upon him by the express 
agreement therein, and would clearly have been 
liable to his grantor for any breach of that agree¬ 
ment.” 

And, in Osborne v. Mortgage Co., 8 App. D. C. 481, 
the grantee of a deed containing an assumption clause 
sought to show that he had taken the conveyance in 
payment of a debt owing to him from his grantor, 
without knowledge of the assumption clause and that 
he never agreed to assume the debt, but it was held 
that his acceptance of the deed and exercise of owner¬ 
ship over the property together with his payment of 
interest on the obligation after demand by the note¬ 
holder precluded him from such defense. The Court 
said, at p. 489: 

“It is true, as has been said by the Supreme 
Court of the United States, that the mere payment 
of interest upon an incumbrance by a subsequent 
purchaser, ‘is not inconsistent with his not having 
assumed the payment of the incumbrance.’ A 
person so situated might well pay interest so long 
as he might attach any value to his equity of re¬ 
demption, without having assumed the payment 
of the principal. Elliott v. Sackett, 108 U. S. 132, 
142. 

But that was a very different case from this. 
Here the payment was made under a demand, 
founded on a legal obligation to pay, that was not 
once denied. And we must regard it and the cor- 



respondence concerning it as circumstances tend¬ 
ing strongly to corroborate the recitals of the deed, 
which was prepared not by the grantor or her 
attorney, but by the attorney of the grantee.” 

And in Dille v. Hammond, Cl App. D. C. 235, 59 F. 
(2), 1048, this Court held that where grantees sought 
to disclaim liability under an assumption clause in a 
deed accepted by their agent and under which they had 
unconditionally claimed title, they had “by their con¬ 
duct * * # ratified the transaction which (their agent) 
had conducted for them.” 

In Hinckley Estate Co. v. Gvrry, 53 Idaho 551, 26 P. 
(2) 121, The Court said: 

“* * * the grantee’s acceptance of such a deed 
need not be by formal or express words to that 
effect, but may be shown by acts, conduct or words 
of the parties showing an intention to accept. 
Thus, there may be an acceptance by an assertion 
of title in him, by his conveyance of the property 
or by acts of ownership generally in respect to the 
property. (Citing authorities.) 

“* * * Testimony was introduced showing that 
payments of interest were made upon the mort¬ 
gage, such testimony justifying the inference that 
the same were made by Driscoll; also, that he en¬ 
deavored in good faith to raise money to pay off 
the mortgage by attempting to mortgage other 
property he owned; that he made application for 
and secured an extension of time from appellant 
within which to pay the mortgage here sought to 
be foreclosed and the interest thereon, which we 
think constituted an acknowledgment of his lia¬ 
bility; that he assumed ownership and control 
over the premises by conveying the same by quit¬ 
claim deed to the respondent Bertha Driscoll. The 
foregoing, we think, constitutes a prima facie 
showing of the assumption of the mortgage by 
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Driscoll, sufficient to justify the denial of the mo¬ 
tion for nonsuit.” 

In Anglo-American Mill Co. v. Kentucky Bank and 
Trust Co., 243 Ky. 124, 47 S. W. (2) 951, the defendant 
claimed it had been fraudulently induced to take con¬ 
veyance of the land by a deed containing an assump¬ 
tion clause. The Court held: 

“We are thus brought to close quarters with the 
ultimate question whether one who assumes an 
obligation to pay a mortgage debt may, after ac¬ 
ceptance of the assumption by the creditor, rescind 
or obtain cancellation of the contract because of 
fraud practised in its procurement as against a 
good faith purchaser, when the grantee, after 
ample time to investigate the facts and to deter¬ 
mine his course, has ratified the agreement by 
recognition and part performance. 

“The problem bristles with difficulties, and the 
authorities are in hopeless conflict, as may be seen 
from a casual consideration of the text-books and 
reported cases. (Citing numerous authorities.) 

“* * * It is the law of this state that, in order 
to avail himself of fraud in the execution of a 
contract, the party attempting to avoid it must 
proceed within a reasonable time, and refrain 
from ratifying the contract, after he has discov¬ 
ered, or could have discovered by the exercise of 
reasonable diligence, the existence of the fraud. 
(Citing authorities.) Here the bank purchased 
the note nearly a month after the deed containing 
the assumption agreement had been accepted and 
several days after it had been placed on record. 
It advised the appellant promptly of its purchase. 
Several months later the appellant made a sub¬ 
stantial payment and obtained a long extension of 
time to meet the obligation. At the expiration of 
the time granted, it sought further forbearance 
and at no time intimated that it had any defense 
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to the claim, or intended to interpose any obstacle 
to its collection. It could have learned within a 
few days all the facts subsequently ascertained, 
and it would be inequitable to permit it to change 
positions to the prejudice of the bank. The re¬ 
newal of a note afterwards alleged to have been 
procured by fraud, or obtaining an extension of 
time to pay it, has been held sufficient to preclude 
inquiry into the question of fraud in the original 
transaction. (Citing authorities) 

“This is a general principle of equity juris¬ 
prudence, and applied whenever a rescission of a 
contract, deed or other instrument is sought, and 
particularlv to a case of this character. 41 C. J. 
Sec. 775, pi 728.” 

Cruzen v. Pottle , 3 Neb. (Unof.) 453, 91 N. W. 858, 
is a case often referred to upon these principles. There 
the grantee under a deed reciting an assumption of the 
mortgage debt had entered into possession under the 
deed, paid interest and taxes, and entered into an ex¬ 
tension agreement with the holder of the note secured 
by the mortgage, reciting that the mortgage should 
remain in full force and effect. The Court said: 

“The testimony shows that, some time after A. 
R. Cruzen obtained title to the premises he exe¬ 
cuted an extension agreement which has hereinbe¬ 
fore been set out. In this agreement he repre¬ 
sented that he was the owner of the land. It is 
also disclosed that he paid taxes on the land for 
at least two years, and paid two or more years of 
interest on the mortgage. These acts on his part 
amounted to an acceptance of title to the premises 
under the deed. All men are presumed to read 
and understand the terms of the contracts entered 
into by them. Plaintiff in error must be presumed 
to have known the contents of the deed under 
which he was claiming title to the premises. (Cit- 
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ing authorities.) Plaintiff in error held title to the 
land in question under the deed, by the terms of 
which he agreed and assumed to pay the mort¬ 
gage for a term of nearly nine years, and during 
that time the mortgagee entered into an agreement 
with him by the terms of which the maturity of 
the note and mortgage was extended for a period 
of two years. In this extension agreement plain¬ 
tiff in error represented that he was the owner of 
the land, and there can be no doubt that the mort¬ 
gagee relied upon this representation. It would 
not be reasonable to suppose that a mortgagee 
would have entered into an agreement extending 
the maturity of this note with an entire stranger, 
and one who has no interest in the premises. The 
assignee of the mortgage—the person who exe¬ 
cuted the extension agreement—is dead, and no 
testimony has been introduced showing that the 
mortgagee knew of the terms of the deed under 
which the plaintiff in error obtained title. But 
there can be no question that the holder of the 
mortgage changed her position, relying upon the 
ownership of the plaintiff in error. We are of the 
opinion that plaintiff in error, after the lapse of 
nearly nine years, from the execution of the deed 
under which he agreed and assumed to pay the 
mortgage debt, cannot now be permitted to re¬ 
pudiate his contract and escape liability there¬ 
under. Bigelow, Estop. (2nd Ed.) 639.” 

In Morgan v. Virginian Joint Stock Land Bank, 41 
Ohio App. 558, 180 N. E. 202, the Court said: 

“It is a well-established rule of equity that it as¬ 
sists only those who are diligent in demanding 
their rights. The undisputed facts show that Mor¬ 
gan accepted the deed for the property involved on 
or about October 10, 1929, and made no complaint 
of any fraud on the part of the Andersons until the 
filing of his cross-petition on September 3, 1930. 
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What is still more important is that in his pleading 
so filed he states that shortly after the transaction 
was consummated he discovered facts which he 
claimed established the misrepresentation and 
fraud of the Andersons. It has long been the set¬ 
tled law that one who attempts to rescind a con¬ 
tract must act promptly and within a reasonable 
time, or, as expressed by some courts, within a sea¬ 
sonable time after the discovery of the facts which 
it is claimed entitle him to a rescission of the 
contract. Morgan utterly failed to observe this 
equitable requirement. For more than ten months 
he remained passive as to his claimed rights. There 
is no evidence of any demand made by him for 
a rescission of his contract or a return of his prop¬ 
erty during all that intervening time. All that he 
did to indicate any dissatisfaction was to refuse to 
sign a direct obligation to the mortgagee. It is 
apparent, we think, that if the mortgaged property 
had sold for an amount sufficient to pay the mort¬ 
gage indebtedness he would not have attempted to 
rescind the contract, and that it was only after a 
deficiency was apparent, and he became liable for 
a personal judgment against him for such defi¬ 
ciency, that he attempted to assert against his 
grantors his claim of fraud and misrepresentation, 
and this long delay precludes any equitable relief.” 

Fleming v. Reed, Admr., 20 Ind. App. 462, likewise 
stands for the same rule, as the Court said: 

“* # * it was alleged, that after the execution 
of the deed of conveyance to the appellant, and 
after it had been recorded, the appellant went into 
possession of the real estate; that he continued in 
such possession and had the use of the property 
and received the rents and profits thereof until the 
foreclosure of the mortgage and the sale thereun¬ 
der, and until the year for redemption had expired; 
that during all the time he so held the real estate 
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he did so and claimed title to and owned the real 
estate by virtue of said deed of conveyance and 
had no other title thereto; that when he went into 
possession and while he so held, he had notice and 
knowledge of the contents of said deed, and that it 
was of record in the recorder’s office; that the use, 
rents and profits of the real estate while he so held 
possession were of the value of one thousand dol¬ 
lars. In argument for appellant it is said that this 
reply only avers that Fleming went into possession 
and collected the rents with knowledge that the 
deed had been recorded. The averments of the 
reply, which w-e have in substance set out, are much 
broader than thus represented, and seem to show 
sufficiently that the appellant was estopped to dis¬ 
claim his acceptance of the deed of conveyance.” 

In McDonald v. Finseth, 32 N. D. 400, 155 N. W. 863, 
it was said: 

“Nor is there any merit in the contention that 
the deed was not delivered to the defendant Fin¬ 
seth, but to his cotenant, H. A. Hallum, and that 
said cotenant had no authority to obligate the de¬ 
fendant Finseth to pay such mortgage, or to ac¬ 
cept a deed containing such clause. This point was 
mentioned in the oral argument, but is not sug¬ 
gested in the brief. If it had been, the answer to it 
is that the defendant Finseth himself testified that 
he knew the property had been deeded to himself 
and his cotenant; that he knew there was a mort¬ 
gage on the property, and paid interest on it; that 
his cotenant told him that he had received the 
deed; that he knew that he had placed it of record; 
that he told him he had; that the property now 
stands in his name; that he paid the interest for 
two years on the full $2000, and that Mr. Hallum 
paid the other half, and that he understood it was 
to be sent up to Mr. McDonald. The deed was 
recorded on the 7th day of August, 1911. This ac- 
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tion was not begun until June, 1914. It would 
hardly seem that the grantee of a recorded deed 
can sit quietly for three years, remain in posses¬ 
sion of the premises, and pay the interest on a 
mortgage which is assumed thereon, and then 
claim that he did not know of or consent to the 
terms of the instrument. * ’ 

Other cases recognizing and applying the rule which 
appellant contends is applicable to the case at bar are: 
Elliott v. Cravens, 182 Ark. 893, 33 S. W. (2) 373; 
Broivnson v. Hannah, 93 Fla. 223, 111 So. 731; Sasseen- 
Grinnell v. Bokel, 132 Kan. 116, 294 P. 661; Dale v. 
Akin, (Tex. Civ. App.) 27 S. W. (2) 327; White v. Up¬ 
ton, 255 Ky. 562, 74 S. W. (2) 924; Coral Gables, Inc. v. 
Kleaveland, 220 Iowa 1280, 263 N. W. 339; Lehigh Val¬ 
ley Transit Co. v. Zanes, 46 F. (2) 848; The Home v. 
Selling, 91 Or. 428, 179 P. 261; Page v. Hinchee, 174 
Okla. 537, 51 P. (2) 487; Barnard v. Huff, 252 Mich. 258, 
233 N. W. 213; American Trust Co. v. Butler, 47 F. (2) 
482; Ver Plank v. Lee, 19 Wash. 492; Miller v. Thomp¬ 
son, 34 Mich. 10; Demaris v. Rodgers, 110 Minn. 49,124 
N. W. 457; Follansbee v. Johnson, 28 Minn. 311, 9 N. W. 
882; Swisher v. Palmer, 106 Ill. App. 432; Sutter v. 
Rose, 169 Ill. 66; Carney v. Jacobson, 210 Iowa 485, 
231 N. W. 436. 

None of the cases cited or quoted above present as 
strong a case of delay, acknowledgment, acceptance, 
ratification and confirmation as those in the case at bar, 
nor in any of them was the creditor more clearly lulled 
into forbearance. 
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IV 

Extension Agreements Binding 

Thus far we have dealt solely with the plaintiff’s 
claim arising out of and dependent upon the assump¬ 
tion clause. A little more than three years after Mr. 
Galliher’s death, the administrators of his estate ap¬ 
plied to the Probate Court and secured an order 
authorizing them “further to renew the three notes 
secured on premises 66, 68 and 70 Market Street, * • * 
and from time to time to extend the time of payment 
of such balance as may remain unpaid thereon.” Pur¬ 
suant to this order, the administrators entered into 
agreements extending the time of payment of each 
note. Based on these agreements no action was taken 
to enforce payment, and the date of maturity was ex¬ 
tended. The promise thus made, we submit, is binding 
upon this estate, and, therefore, binding upon the de¬ 
fendant. 

It has long been the rule that an administrator or an 
executor may not bind the estate upon his contract, 
though for the benefit of the estate, unless expressly 
authorized by statute or in the will or, according to 
some authorities, by the probate court. Griggs v. 
Nadau, 221 Fed. 381. This rule applies in every case 
where an executor or an administrator purports to 
make, in his representative capacity, a contract which 
does not relate to an obligation for which his testator 
or intestate was liable in his lifetime. 

We have no quarrel with this rule. There are, how¬ 
ever, a class of contracts which constitute an exception 
to the rule. The exception embraces the promise of an 
executor or an administrator to carry out a contract 
originally entered into by the testator or the intestate. 
The exception is noted in early English cases. Thus, 
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in Dowse v. Cox, 11 Eng. Com. L. R. 20, 130 Reprint 
420, 3 Bing. 20, it was held that where the testator 
agreed to submit a dispute to arbitration, and, after his 
death, the arbitrators rendered their decision, the 
promise of the executor to abide by and perform the 
award of the arbitrators was a contract enforceable as 
such. And in Powell v. Graham, 7 Taunt. 581, 2 Eng. 
Com. L. R. 501, 129 Reprint 232, a count alleging the 
promise of an executor to pay money which the testator 
had promised his executor would pay, was held suffi¬ 
cient to support a judgment de bo?iis testatoris. The 
rule is recognized in an early case in the District of 
Columbia, Faxon v. Dyson's Administrators, 1 Cranch, 
C. C. 441, Fed. Cas. No. 4705, where it is held that “the 
promise by an administrator to pay in consideration of 
assets, will support a judgment de bonis testatoris.” 

While modern cases dealing with the point are not 
numerous, the principle is recognized and applied in 
several well-considered opinions. First National Bank 
v. Jacobs, 85 W. Va. 653, 102 S. E. 491; Schutz v. Mo- 
rette, 146 N. Y. 137; Kingman v. Soule, 132 Mass. 285; 
North v. Walker's Administrator, 66 Mo. 453; Rusting 
v. Rusting's Administrator, 47 N. J. L. 1. 

The text-writers recognize the exception: 

2 Schouter on Wills, Executors and Administrators 
(5th ed.) 1251, Sec. 1252: 

“The representative may avoid or dispute a 
contract made by his testator or intestate, as hav¬ 
ing been illegal, corrupt and contrary to good 
morals or public policy, or as entered into when 
the decedent was of unsound mind. * * * Where, 
however, an executor or administrator who might 
disavow his intestate’s act on good ground, rati¬ 
fies and receives the benefit of it, he cannot after¬ 
wards disavow it. * * * 
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“Section 1253. There may be contracts of the 
deceased which were designed to extend beyond 
his lifetime * # *. 

“• * * And if a contract with a deceased party 
is of an executory nature, and his personal repre¬ 
sentative can fairly and sufficiently execute all that 
the deceased could have done, he may do so, and 
enforce the contract. How this shall be done be¬ 
comes a matter for the exercise of fidelity and due 
business discretion on the representative’s part, 
aided, if need be, by the advice or authority of the 
court or of those interested in the estate and its 
surplus. # * 

1 Williston on Contracts (Rev. Ed.), Sec. 194: 

“* * * On principle the effect upon the estate of 

a new promise by a fiduciary must depend on the 

powers reasonably appropriate, and therefore 

given by law, to the fiduciary in question. A right 

to revive a debt already barred certainly seems 

beyond what the law should give. On the other 

hand, it would not seem unreasonable to imply a 

power effectively to promise to pay a debt which 

is at the time enforceable, the promise being made 

perhaps in order to get an extension of time for 

the benefit of the estate, and frequently leading 

the creditor because of his natural reliance on the 

promise to refrain from attempting to enforce his 

claim until after statutory period has expired, 

even though he makes no bargain to forbear. 
# • # >> 


See also, 2 Woerner, Am. Law of A dm. (3rd Ed.), 
p. 1183. 

And, if the extension agreements are, as we submit, 
lawful contracts binding upon the estate, the defendant 
as successor to the previous administrators, is bound 
by their acts and may not repudiate them. The rule is 
thus stated: 


i 
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“ # # * It is well settled, both at common law and 
in all the States that acts binding upon the original 
administrator as acts of administration, by which 
the right of a debtor, creditor, legatee, or dis¬ 
tributee against or in favor of the estate of the 
deceased is affected, are equally binding upon all 
successors. * * # 

“In those States which have augmented the pow¬ 
ers of administrators dc bonis non , the estate 
comes into their hands affected, nevertheless, by 
all the rightful acts of the predecessors, including 
matters of evidence affecting parties in interest. 
* # * So judgment by default, as well as the prom¬ 
ise of an administrator to pay a debt, is binding 
upon his successor, in all cases where such promise 
is binding upon the estate; * * *” 2 Woerner 
Am. L. of Admn. (3d Ed.), p. 1174. 

So, the defendant cannot go behind the extension 
agreements made by his predecessors, but is bound by 
them. They were lawful contracts, made in the proper 
discharge of their duties, as administrators, with ex¬ 
press authority of the Probate Court and were sup¬ 
ported by a valid consideration. Defendant cannot 
repudiate them. 

V 

The Plaintiff’s Claim Is Not Barred by Limitations 

or Laches 

The trial justice concluded that the obligation of the 
notes matured on September 18, 1930, and that, since 
this action was not brought until September 30, 1935, 
the defense of the statute of limitations was good. 
(R. 48) Necessarily, therefore, everything that took 
place after September 18, 1930, is ignored and held to 
be of no effect. The record shows, however, that the 




administrators secured, prior to the extension agree¬ 
ments set out in the record, extensions of time within 
which to pay the debt (R. 77), and the holders of the 
notes were careful that the administrators as well as 
the trustees should make the application for the exten¬ 
sions. (R. 88-95) The last extension agreements were 
dated September 20, 1932, and extended the time of 
payment to September 18, 1933. (R. 67-69) These 

agreements were transmitted to the holders of the notes 
by letter dated December 12,1932. (R. 94, 95) Interest 
was last paid on or about September 21,1933 (R. 71, 98, 
105) and letters containing acknowledgments of the 
indebtedness by the administrators were sent to the 
holders of the notes on September 29, October 9, and 
October 23, 1933. (R. 98-99) There were, therefore, 
numerous written acknowledgments of the debt, signed 
by the party to be charged, within three years prior to 
the institution of this action. It is also noteworthy that 
the foreclosure proceedings were not completed until 
January, 1934. (R. 106-7) 

At the time of the extension agreements, acknowledg¬ 
ments and payments of interest above referred to, 
three years had not expired from the maturity of the 
notes. Accordingly, the question is simply whether the 
acknowledgment of an administrator, his promise to 
pay the debt, and his payments on account of principal 
and interest, will have the effect of tolling the statute 
of limitations. The overwhelming weight of authority 
says it will, even without statutory provisions. L. R. A., 
1915B, 1016, 1017. In the District of Columbia, how¬ 
ever, we have the benefit of Section 341 of the Code 
(1924), which provides that 

“It shall not be considered as the duty of an 
executor or administrator to avail himself of the 
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act of limitations to bar what be supposes to be a 
just claim, but the same shall be left to his honesty 
and discretion.” 

The point is, as we see it, stare decisis in this jurisdic¬ 
tion, being part of the common law of the State of 
Maryland, prior to adoption of the Code. Forbes v. 
Perrie’s Administrator, 1 H. & J. 109; Chapman v. 
Dixon’s Administrator, 4 H. & J. 527; Quynn v. Carroll, 
10 Md. 197; McCann v. Sloan, 25 Md. 575; Pole v. Sim¬ 
mons, 49 Md. 14. 

That this is the law of the District of Columbia is 
confirmed in Market Company v. Beckley, 4 Mackey 
(15 D. C.) 163,171, where the court said: 

44 An administrator may undoubtedly, by his 
promise or acknowledgment, revive a debt due by 
his intestate (vide Forbes v. Perrie’s Adm’r, 1 H. 
& J. 109; Chapman v. Dixon’s Adm’r, 10 Md. 

197 )..*#” 

The judgment below was in an equity suit. If the 
defense be laches, instead of limitations, it is equally 
clear that the defendant is in no position to claim the 
benefit of such defense. Any delay on the part of the 
plaintiff and its assignors to enforce their claim re¬ 
sulted from the urgent requests for extension of time of 
payment by the administrators and trustees of the 
estate. In such case an equity court will not deny 
relief on the ground of laches. Walker v. Mclntire, 
41 App. D. C. 380; Nelson v. Worthington, 3 App. D. C. 
503; Stansbury v. Iglehart, 9 Mackey (20 D. C.) 134. 
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VI 

Dissolution of Guaranty Realty Company Had No 
Effect on Plaintiff’s Right to Relief 

Over the plaintiff’s objection the Court received in 
evidence a so-called release executed by Guaranty 
Realty Company May 6, 1937, purporting to release 
the estate of William T. Galliher, as well as his heirs 
at law, from all liability under the deed, by which he 
acquired the Market street stores in 1925. (R. 114) 

It is worthy of note, parenthetically, that while this 
document recites the assumption clause in the deed, 
* no suggestion is made that it was inserted by mistake. 

Nine years prior to the release, the certificate of in¬ 
corporation of Guaranty Realty Company had been 
cancelled. When confronted with this, the defendant 
stated he did not rely upon the release. For what 
reason the release was offered was not disclosed. The 
trial court held that since the Realty Company had 
been dissolved prior to the filing of this suit, and the 
only rights plaintiff had were by subrogation, this suit 
could not be maintained. Of course, the release was 
j ineffectual. 19 R. C. L. 377, Sec. 147. 

Dissolution of the Realty Company likewise had no 
I effect on the plaintiff’s rights. Under the laws of 

North Carolina in effect at the date of dissolution, 

“all corporations whose charters expire by their 
f own limitation, or are annulled by forfeiture or 

> otherwise, shall continue to be bodies corporate 

j for three years after the time when they would 

have been so dissolved, for the purpose of prose- 
I cuting and defending actions by or against them, 

I and of enabling them gradually to settle and close 

their concerns, to dispose of their property, and 
to divide their assets; * * *.” (Laws of 1901, 
c. 2, s. 58; North Carolina Code of 1935, Sec. 1193). 

I 




And: 

“On the dissolution in any manner of a corpora¬ 
tion • • * the directors are trustees thereof, 
with full power to settle the affairs, collect the 
outstanding debts, divide any surplus money and 
other property among the stockholders * * V’ 
(Laws of 1901, c. 2, ss.- 59, 60; North Carolina Code 
of 1935, Sec. 1194). 

The statutes then further provide: 

“Debts not extinguished nor actions abated. In 
case of the dissolution of a corporation, the debts 
due to and from it are not thereby extinguished, 
nor do actions against a corporation which is dis¬ 
solved before final judgment abate by reason 
thereof, but no judgment shall be entered therein 
without notice to the trustees or receivers of the 
corporation. ” (Laws of 1901, c. 2, ss. 59,64; North 
Carolina Code of 1935, Sec. 1199). 

Therefore, since the debt was not extinguished, even 
if not enforceable by action against the corporation 
itself, the dissolution of the corporation does not affect 
the liability of one who assumed that debt. Ewen v. 
American Fidelity Co., 261 U. S. 322, 67 L. ed. 677. 

Moreover, if the dissolution of the Guaranty Realty 
Corporation had any effect on the right of the mort¬ 
gagee to proceed against the corporation’s grantee on 
the assumption clause, that would constitute an addi¬ 
tional reason for raising an estoppel against the de¬ 
fendant to deny the efficacy of the extension agree¬ 
ments. At the time of Mr. W. T. Galliher’s death in 
1929, the three-year prolongation of the corporate ex¬ 
istence of the Guaranty Realty Corporation had not 
expired, nor had it expired when the notes matured in 
1930 and the first of a series of extensions began. 
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CONCLUSION 

On the undisputed evidence in this case the plaintiff 
was entitled to recover. When William T. Galliher 
took title, he assumed and agreed to pay an existing 
debt. That he knew about it, that his son knew about 
it, that his counsel knew about it, the evidence clearly 
established. What he did after the deed was recorded, 
what his personal representatives did after his death, 
was consistent only with the theory that he had as¬ 
sumed and agreed to pay the mortgage debt. Accord¬ 
ingly, that obligation survived and was enforceable 
against his estate, just the same as any other personal 
debt. The defense of mistake was not maintained, 
since the evidence offered by the defendant was not 
clear, convincing and unequivocal. It was inconsistent 
with the deed; it was inconsistent with the course of 
conduct pursued by the testator and defendant’s prede¬ 
cessors in office; it was inconsistent with the course 
which defendant’s predecessors in office procured the 
Probate Court to take. The defense rested entirely 
upon the recollection of parties fourteen years after 
the transaction. Opposed as such recollection was to 
the only written record made at the time, indefinite 
and vague with respect to many important particulars, 
we submit it was error for the court below to accept it 
in contradiction of the deed. Moreover, the defendant 
was in no position to rely upon any such defense be¬ 
cause, in the circumstances of this case, both he and 
his testator were estopped to deny the assumption 
clause. The defense of limitations or laches was not 
available, because the suit was brought within three 
years after the right accrued. Dissolution of the Guar¬ 
anty Realty Company had no effect on the plaintiff’s 
rights. And, finally, the extension agreements, made 
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pursuant to authority conferred by the Probate Court, 
were binding upon this estate, and could not be re¬ 
pudiated by the defendant. Since Mr. Galliher was 
lawfully bound to pay, the promise of his adminis¬ 
trators, upon a valid consideration, continued that obli¬ 
gation and amounted to a recognition and assumption 
of it. We submit, therefore, that the judgment of the 
court below was erroneous and should be reversed. 

Respectfully submitted, 

Louis M. Denit, 

Thomas Searing Jackson, 

Attorneys for Appellant. 

Brandenburg & Brandenburg, 

Of Counsel. 
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Consolidated Realty Corporation, a Corporation, 

Appellant , 

y. 

George T. Dunlop, Administrator D.B.N.C.T.A. 
Estate of William T. Galliher, Deceased, 

Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

Appellant’s Statement of the Case is totally inade¬ 
quate to convey to the Court the essential facts in the 
record, the claims of the respective parties and the 
questions of law applicable thereto to be determined by 
this appeal. 


This suit is based upon the contention that Mr. Wil¬ 
liam T. Galliher, an experienced business man, agreed 
to trade an unincumbered piece of real estate worth 
a given sum of money for the equity in another piece 
of real estate, which equity plus a small cash payment 
to make up the deficiency in the value of the equity 
which he was to get, was presumably worth the same 
amount of money, and that in addition he was to as¬ 
sume an indebtedness of $60,000. Aside from the in¬ 
trinsic improbability of such a transaction, the record 
shoivs that the unimpeached and uncontradicted testi¬ 
mony of all of the persons who had any knowledge of 
the transaction or took any part in it, was that there 
was no agreement or understanding, written or other¬ 
wise, between the parties to the transaction that Mr. 
Galliher was to assume the mortgage indebtedness on 
the property which he was acquiring . The only evi¬ 
dence, if such it may be considered, upon which the 
plaintiff relied to establish the alleged agreement on 
the part of Mr. Galliher to assume the indebtedness of 
his grantor is a statement to that effect in the deed of 
conveyance of his grantor to him which was not signed 
by Mr. Galliher; which statement in the deed prepared 
by the grantor was inserted by mistake, together with 
another obvious mistake which described William T. 
Galliher as a resident of Buncombe County, North 
Carolina. 

We must also take exception and call attention to 
certain inaccuracies in the Statement of the Case in 
appellant’s brief. 

1. On page 3 it is stated, at least inferentially, that 
an order of court directed the former administrators 
of Galliher to “assume” the notes in question. The 
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order of court referred to (R. 66) did not direct or 
authorize the administrators to “assume ’’ the notes; 
and the petition on which the order was passed failed 
to disclose to the court affirmatively that the notes in 
question were not the obligations of Galliher either as 
maker, endorser or otherwise, but merely showed that 
Galliher was the owner of certain real estate in Ashe¬ 
ville, North Carolina “subject to” certain mortgage 
indebtedness. (R. 63, 65) 

2. Also on page 3 it is stated that in the Court be¬ 
low “a final judgment was entered dismissing the ac¬ 
tion at law and the suit in equity”. The record will 
show that the Trial Court also entered a final judgment 
for the defendant on the merits upon the facts estab¬ 
lished at the trial. (R. 50) 

In connection with its Statement of the Case appel¬ 
lant has under a separate heading, “Statement of the 
Facts”, undertaken to glean from the record such por¬ 
tions of the testimony and other evidence as it seems 
to think will support its position. For the sake of 
uniformity in presentation we shall present the facts 
as shown by the record under a similar heading. 

STATEMENT OF THE FACTS. 

The essential facts as found by the Court from the 
evidence (R. 45-47) were: 

1. That the decedent Galliher was never a party to 
the notes representing the mortgage indebtedness 
either as maker, endorser or otherwise. 

2. That Galliher never assumed or agreed to pay 
either the promissory notes or the mortgage indebt¬ 
edness. 



3. That there was never any agreement, either oral 
or written, between the decedent Galliher and his 
grantor that Galliher was to assume said mortgage in¬ 
debtedness. 

4. That the assumption clause in the deed of convey¬ 
ance to Galliher did not correctly state the actual con¬ 
tract between Galliher and his grantor and that the 
assumption clause was inserted in the deed by mistake 
and without the knowledge of the decedent Galliher; 
that the deed was not signed by him and was placed of 
record without his having seen it or having known that 
it contained such an assumption clause and that he 
never knew that the deed contained the clause. 

5. That there was never any agreement, oral or writ¬ 
ten, between the decedent Galliher and the holders of 
the notes that Galliher would pay or assume the same 
or that the time of payment of the notes would be ex¬ 
tended. 

6. That the so-called extension agreements signed 
by the noteholders and the former administrators of 
Galliher and by the trustees under Galliher’s will were 
executed by said administrators without any valid au¬ 
thority from the Court or otherwise. 

7 and 8. The payments on account of principal and 
interest upon the notes did not indicate any intention 
on the part of either Galliher or his administrators to 
assume the mortgage indebtedness. 

9 and 10. That no agreement extending the time for 
payment of the obligation of Galliher’s grantor (Guar¬ 
anty Realty Company) or of the assumption clause 
in the deed of conveyance to Galliher was ever made 
by either the Guaranty Realty Company or the de- 
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cedent Galliher and no action was ever brought by or 
against either of them and that that obligation ma¬ 
tured on the 18th day of September 1930 and that no 
action was brought thereon until more than five years 
after said date. 

11. The corporate existence of Guaranty Realty 
Company, the grantor, ceased on March 1, 1928 and it 
had no corporate existence on the 30th day of Septem¬ 
ber 1935 when the law suit was brought. 

These facts are adequately and conclusively sup¬ 
ported by the undisputed and uncontradicted testi¬ 
mony in the record, which was developed not only by 
the direct testimony of all the parties who conducted 
negotiations for the trade, but through their cross- 
examination by counsel for the plaintiff; and no evi¬ 
dence of any character was offered to rebut it. There 
was no objection to the competency of any of the wit¬ 
nesses or to the relevancy of their testimony. 

The witness David L. Strain testified (R. Ill) that 
he and L. B. Jackson were at the time of the trans¬ 
action in question engaged in the real estate business 
in Asheville under the name of Guaranty Realty Com¬ 
pany. Jackson was President and he, Strain, was 
Vice-president and General Manager and had the man¬ 
agement of the business in an executive capacity. At 
that time there was a very active market and the real 
estate business was going through a situation similar 
to that in Florida—a real estate boom. On behalf of 
Guaranty Realty Company he made a deal with Gal¬ 
liher for a trade of real estate. There was only a 
verbal agreement. Jackson was present at some of the 
conferences and at some he was not. Will. G. Galliher, 
son of Wm. T. Galliher (the decedent), conducted the 
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negotiations on behalf of his father. None of the nego¬ 
tiations were conducted with Wm. T. Galliher himself. 
The witness never saw Wm. T. Galliher until he de¬ 
livered a deed to him in Washington. The agreement 
was to exchange the equity in certain stores which were 
subject to a mortgage, together with a small amount 
of cash for certain ground in Biltmore which was free 
and clear of debt. (R. 112) The agreement was that 
Mr. Galliher was to take the property subject to the 
mortgage but was not to assume it (R. 113); and that 
the agreement was not that Galliher vras to assume 
the mortgage indebtedness as recited in the recorded 
deed of conveyance to Galliher. (R. 112) When it 
came time to consummate the trade witness brought a 
deed and check to Washington and delivered them to 
Wm. T. Galliher. (R. 112) He saw Mr. Wm. T. Galli¬ 
her but that once when witness came to Washington 
for the World Series of 1925. (R. 113) He received 
the deed to himself for the Biltmore lots and took it 
back to Asheville with him and had it recorded. (R. 
112) He does not know whether the deed he brought 
to Mr. Galliher and delivered to him at that time was 
the same deed that was recorded. (R. 112) He didn’t 
take back with him to Asheville the deed he delivered 
to Mr. Galliher in Washington and does not know what 
became of that deed. (R. 113) When he got back to 
Asheville he was informed that Mr. Merrill Galliher 
(another son of Wm. T. Galliher living in Asheville) 
had left word for him not to record his deed to the lots; 
that he wanted to see him. (R. 114) He called Mr. 
Merrill Galliher and was informed that there had been 
an error in the deed to Wm. T. Galliher for the stores 
with respect to an alley easement, and his recollection 
is that Mr. Merrimon, Galliher’s attorney in Asheville, 
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advised him what the trouble was, about which he is 
not now clear. A second deed had to be drawn which 
caused some delay and it was this second deed which 
was recorded. (R. 114) He does not know whether 
this second deed was ever sent to Mr. Wm. T. Galliher 
or ever delivered to the son. (R. 114) He had no 
knowledge of the assumption clause in the deed or that 
there was any contention of assumption at all until 
about a year and a half before this trial. (R. 113) He 
first became aware that this deed which was put on 
record contained an assumption clause when he was in 
Knoxville around a year and a half to two years be¬ 
fore the trial, (R. 114) when Mr. Jackson communi¬ 
cated it to him and the question as to what they were 
to do was discussed. (R. 116) Mr. Galliher was never 
supposed to have assumed the trust. (R. 116) The 
only way he could account for the presence of the clause 
in the deed was that it was through haste and careless¬ 
ness on the part of witness and possibly Galliher’s too. 
(R. 113) At that time they were just selling more real 
estate than they could write deeds to (R. 113); and 
many times deeds were prepared in his office because 
they could not get law firms to prepare them as fast as 
they needed them (R. 113); that it vras carelessness in 
not checking the deed because his agreement with Mr. 
Galliher (Wm. G. Galliher the son) was very clear and 
distinct along that line—that there was to be no as¬ 
sumption. (R. 113) When the attention of the witness 
was called to the description in the deed of William T. 
Galliher, party of the second part, as “of the County 
of Bumcombe, State of North Carolina”, he testified 
that Mr. Galliher was never a resident of North Caro¬ 
lina. (R. 113) Witness and Jackson, his associate, 
had had a conversation with Wm. G. Galliher, the son 
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of Wm. T. Galliher, with respect to this property and 
trade on a train between Washington and Asheviile. 
Wm. G. Galliher was acting as agent for his father 
Wm. T. Galliher. Wm. G. Galliher got on the train at 
Washington and rode up with them that night to Ashe¬ 
ville. Witness identified a release to Wm. T. Galliher 
w’hich he and Jackson had executed as officers of Guar¬ 
anty Realty Company (Wm. T. Galliher’s grantor) 
and testified (R. 116) that w’hen he executed the re¬ 
lease in 1937 he knew’ that Guaranty Realty Company 
had never made any agreement with Mr. Galliher that 
he should assume the mortgage and that the release 
wras made by him to confirm that understanding and 
to correct the error in the deed. (R. 116) 

The witness Wm. G. Galliher, son of the decedent 
Wm. T. Galliher, testified that he conducted negotia¬ 
tions on his father’s behalf with Strain and Jackson 
and an arrangement w*as made to trade the three stores 
with some cash for several lots in the subdivision 
owned by his father. He finally came to a definite oral 
agreement with Strain and Jackson in their office to 
trade the lots in the Galliher subdivision clear for the 
three stores, subject to $60,000 mortgage, and $1,200 or 
$1,250 in cash. There was a very definite understand¬ 
ing with Strain that there w’as to be no assumption in 
that contract—in that deed. (R. 121) He did not know 
until afterward that Strain had brought to Washing¬ 
ton the papers on that deal and the check. He never 
saw’ the deed conveying the three stores to his father 
nor the deed by which his father conveyed the lots to 
Strain. (R. 121) There was never any w’ritten agree¬ 
ment or memorandum signed by his father or any of 
the other parties to the deal (R. 121); it w’as a verbal 
arrangement. He first became aware that the deed to 
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the stores to his father contained the assumption clause 
when he first learned of this suit after it was filed when 
his brother told him. (R. 121) His father never per¬ 
sonally took any part in the negotiations or conversa¬ 
tions with Strain and Jackson. (R. 119) While he 
did not recall discussing the matter on the train with 
Strain and Jackson, he did recall boarding a train to 
Asheville one night when Strain and Jackson had an 
adjoining room and he spent the evening with them. 

On cross-examination the witness testified that no 
one else but he acted on behalf of his father in connec¬ 
tion with the acquisition of the Market Street prop¬ 
erty (R. 122) and that there was no understanding that 
his father would assume the notes. (R. 123) In an¬ 
swer to a question propounded by plaintiff’s attorney 
on cross-examination, he testified that he had a num¬ 
ber of conversations with his father who had a perfect 
understanding of the deal. (R. 123) He did not know 
who recorded the deed to his father. (R. 124) He first 
saw the record of the deed about a year and a half 
before the trial when he first learned about this suit. 
(R. 124) He heard about the mistake in the deed to 
his father in connection with the alley easement after 
September 1925. He understood that the deed that 
was first prepared did not provide for a right-of-way 
over an alley and that the deed had to be redrawn in¬ 
cluding that right-of-way. He does not think his father 
ever saw the redrawn deed. (R. 124) He, the witness, 
saw neither the first nor the second deed. (R. 124) 

The witness Merrill P. Galliher, another son of Wm. 
T. Galliher testified (R. 125) that he has lived in Ashe¬ 
ville since 1919; was in business there during the sum¬ 
mer and fall of 1925; that his father Wm. T. Galliher 
lived in Washington, D. C., and had never lived in 



North Carolina (R. 125); that he, witness, had nothing 
to do with the negotiations for the trade of the prop¬ 
erty in question; those were conducted by his brother 
Wm. G. Galliher; that the condition of business gen¬ 
erally in Asheville at that time was hectic, particularly 
the real estate business which was very fast and wild; 
that was a period known as the Asheville boom. His 
father sent to him the deed to the three stores from the 
Guaranty Realty Company and suggested that he have 
Mr. Merrimon examine it and have it recorded. The 
witness turned it over to Mr. Merrimon who advised 
him that it did not set forth a right-of-way in the alley 
to the rear of the stores and that a correction would 
have to be made. He telegraphed his father that Mr. 
Merrimon had advised that the deed was defective in 
that respect and a new deed should be drawn. His 
father advised him to have Mr. Merrimon handle it; 
but the second deed, the corrected one, never was sent 
to his father to his knowledge (R. 126); that he, the 
witness, never saw the second deed; that he only saw 
the record of the deed in the Court House within a 
year prior to the trial (R. 126); that he had no first¬ 
hand knowledge of what the terms of the trade were 
(R, 126). 

Lin wood B. Jackson testified (R. 127) that he and 
the witness Strain were engaged in the real estate 
business in Asheville under the name of Guaranty 
Realty Company; that they entered into a deal for a 
trade of the three Market Street stores to Wm. T. Gal¬ 
liher of Washington, D. C., together with a small 
amount of cash for three lots belonging to Galliher. 
The Market Street property owned by Guaranty Realty 
Company vras encumbered by a deed of trust and the 
Galliher lots w T ere unencumbered. He had no clear 
recollection of the details of the transaction which 
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were handled by Strain. He was engaged in many real 
estate transactions at that time by reason of the boom 
conditions. He has not attempted to refresh his recol¬ 
lection by any conversation with Strain. Strain lives 
in Durham, North Carolina. He was President and 
Strain Vice-president and General Manager of Guar¬ 
anty Realty Company. At the time of his deposition 
he was ill and unable to talk because of the condition 
of his throat and was unable to attend the trial. Upon 
cross-examination he testified that he did not remem¬ 
ber when it was that he and Strain met Wm. G. Galli- 
her (the son of Wm. T. Galliher) in riding from Wash¬ 
ington to Asheville but he did remember talking with 
him, Wm. G. Galliher, on the train about a deal. He 
did not remember the details of the closing of the deal. 
(R. 128) Plaintiff’s exhibit 18 (which was the re¬ 
corded deed containing the assumption clause in ques¬ 
tion), was drawm in their attorney’s office (R. 128); 
that it was his custom to examine deeds executed bv 
him and that when he signed a deed he always thought 
it was correct. It was his custom during the boom 
period to try to get the purchaser to assume the indebt¬ 
edness. He did not remember whether there vras a 
written contract in connection with the sale of this 
property to Mr. Galliher. He thought the deed as 
drawn, executed and recorded to Mr. Wm. T. Galliher 
for the Market Street property was correct at the time 
he signed it. 

There was no effort made to impeach any of these 
witnesses; no motion to strike any of their testimony 
as being incompetent or irrelevant or for any other 
reason; and no evidence was introduced to rebut or 
contradict any of it. No question of its credibility was 
raised at the trial. Under such circumstances and in 
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this state of the record how could the Trial Justice 
have done otherwise than find as a fact that there had 
never been any agreement that Wm. T. Galliher should 
assume this mortgage indebtedness? 

The record shows that this mistake was not discov¬ 
ered until after this suit was brought which was six 
years after Mr. Wm. T. Galliher’s death and when the 
present administrator of his estate, the defendant here¬ 
in, communicated with Jackson and Strain who sold 
the property to Galliher, calling their attention to the 
assumption clause in the deed, when they voluntarily 

informed the defendant that there never had been anv 

* 

such agreement of assumption (R. 19, 20, 21) and they 
had not previously known that it was in the deed. 

The unsigned and uncorroborated statement in the 
deed of conveyance to William T. Galliher constituted 
merely a presumption, and a rebuttable presumption, 
by reason of his acceptance and continued ownership 
of the property, that he had agreed to assume; and it 
could serve such purpose only until the mistake of its 
inclusion was discovered and the assumption rebutted. 

In view of the Findings of Fact of the Trial Court 
that there was never any agreement between the parties 
to the transaction that Mr. Galliher should assume the 
trust, which Findings were supported by this uncon¬ 
tradicted and unimpeached testimony, it would seem 
utterly unnecessary and a waste of time to discuss such 
legal questions as would have arisen and would have 
been pertinent had there been any such agreement. The 
judgment was not only proper, but on this state of facts 
was inevitable. There could have been no other out¬ 
come on this phase of the record alone. 

The suit was originally brought as an action at law 
on certain notes to which Wm. T. Galliher, the dece- 
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dent, in his lifetime was never a party. The so-called 
extension agreements by the former administrators of 
his estate, which undertook not only to extend the time 
of payment of the notes, to which the decedent was not 
a party, but to assume them, could not and did not form 
any basis for an action at law because, as found by 
both the Trial Judge who heard the Law Case and 
the Trial Judge who heard this Equity Case, they were 
not the direct obligations of the decedent (R. 146); be¬ 
cause his administrators had no authority to assume 
such indebtedness or make any such agreement; be¬ 
cause the Order of the Probate Court upon which 
plaintiff relied, was based upon a petition which did 
not disclose the true facts, and because the order did 
not purport to give them any such authority (R. 61- 
66); and because the administrators, as distinguished 
from the Trustees under the will, which latter held 
title to all the real estate of the decedent including that 
subject to the mortgage indebtedness in question, had 
no authority under the will to assume any such mort¬ 
gage indebtedness. (R. 55) 

The record also shows that the mistake in inserting 
in the deed the assumption clause was not discovered 
by any of the parties to the transaction who knew what 
the real agreement was, or by the defendant, until after 
the law suit was tiled and heard. (R. 113, 19, 20) 

In view of item 6 of plaintiff’s Designation of Rec¬ 
ord (R. 131), which is defendant’s letter of May 10th, 
1937 (R. 19) with enclosure, we feel sure that the state¬ 
ment on page 7 of appellant’s brief that “there was no 
suggestion that the assumption clause had been in¬ 
serted by mistake until the filing of defendant’s answer 
to the amended bill of complaint, that is until Decem¬ 
ber 22, 1937” is an oversight. 
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SUMMARY OF ARGUMENT. 

The points contained in appellant’s Summary of Ar¬ 
gument will be answered briefly in the order in which 
they are presented as nearly as possible, viz: 

(1) The finding of the Trial Court that there was 
never any agreement, written or otherwise, between 
William T. Galliher and his grantor that Galliher 
would assume the notes or the mortgage indebtedness 
was supported by the undisputed evidence and uncon¬ 
tradicted testimony of all the parties to the transaction. 
The finding of fact so supported will not be reviewed 
by this Court. 

Plaintiff’s right of action, if any, was in equity by 
way of subrogation as mortgagee to the rights of the 
mortgagor-grantor against its grantee Galliher; and 
any and all defenses of said grantee against his grantor 
are available against the mortgagee-plaintiff in this 
suit, including 

(a) Mistake. 

(b) Limitations and Laches. 

(c) Capacity of grantor to sue. 

(d) Release, and 

(e) Statute of Frauds. 

(2) The Trial Court found upon the unrebutted evi¬ 
dence and uncontradicted testimony of all the parties 
to the transaction that the assumption clause in the 
deed was inserted by mistake; and such finding of fact 
so supported will not be reviewed by this Court. 

(3) (a) There is no evidence that the decedent Gal¬ 
liher ever knew that the assumption clause was in the 
deed but all of the evidence is to the contrary and 
therefore 



(b) There could have been no assertion that a mis¬ 
take had been made until its discovery which was not 
until after the suit was brought. 

(c) Payments made on account of principal and in¬ 
terest for the protection of the ownership of the prop¬ 
erty against foreclosure without knowledge of the as¬ 
sumption clause in the deed did not and could not con¬ 
stitute any evidence of assumption. Accordingly the 
defense of mistake is clearly available. 

(4) The extension agreements made by the defen¬ 
dant’s predecessors were not valid and binding upon 
decedent’s estate: 

(a) Because the decedent in his lifetime was not a 
party to the said notes either as maker, endorser or 
otherwise; 

(b) Because defendant’s predecessor administrators 
had no authority under decedent’s will or otherwise to 
assume any mortgage obligation with respect to his 
real estate; and 

(c) Because they were given no authority to assume 
said obligation by the order of the Probate Court in 
question. 

(5) Plaintiff’s claim is barred by limitations and 
laches. 

(6) Dissolution of Guaranty Realty Company, Gal- 
liher’s grantor, more than three years prior to the in 
stitution of this suit, precluded enforcement of liability 
against Galliher under the alleged assumption clause. 

(7) In answer to plaintiff’s point zr7 of its Summary 
of Argument: 
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(a) Plaintiff by its own testimony showed that it was 
not the owner of the notes at the time of foreclosure 
but acquired them subsequently in spite of its asser¬ 
tion to the contrary in its bill of complaint. 

(b) The evidence shows that under the circumstances 
surrounding the foreclosure, the fact that plaintiff was 
never in the position of a mortgagee, the character of 
the ownership of the notes, the payments thereon, to¬ 
gether with the acquisition of the property by the 
plaintiff through foreclosure preceedings and its own¬ 
ership since, it would have been inequitable and un¬ 
lawful to decree any deficiency against the defendant. 

ARGUMENT. 

I and II. 

Findings of Fact Will Not be Reviewed by This Court. 

Upon the trial of the action at law, in which form 
this case was originally brought, the jury was waived. 
That Trial Court did not enter a verdict or a judgment 
but, holding that the facts as pleaded and proven did 
not constitute a cause of action at law, transferred the 
case to the Equity Court for appropriate amendments. 
The Justice who tried the case upon final hearing upon 
the bill in equity found that upon the facts as alleged 
and proven the plaintiff could not recover at law or in 
equity; that as to the alleged cause of action at law, the 
facts proven showed that the decedent Galliher was 
never a party to the extension agreements which were 
signed by the former administrators of Galliher’s 
estate and which did not purport to extend notes to 
which Galliher was a party, but did purport to assume 
the obligation of said notes to which the decedent was 
not a party. The uncontradicted and undisputed evi- 
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deuce, including the documentary evidence involved 
in the Probate Court proceedings, showed that the pe¬ 
tition of the administrators for authority to extend 
the notes not only failed to disclose that they were not 
the obligations of Galliher, but also failed to show that 
he had ever assumed them; the petition merely stat¬ 
ing that the notes were secured bv real estate which 
Galliher had purchased subject to mortgage indebted¬ 
ness. And the order of the Court passed upon this 
petition showed that no authority was attempted to 
be given to said administrators to assume such obli¬ 
gations. The undisputed evidence in the record also 
shows that the will of the decedent gave no authority 
to the executors or administrators c. t. a. to incur or 
assume any obligations with respect to the decedent’s 
real estate, but that such authority was expressly con¬ 
ferred by the will upon the testamentary trustees who 
were not made parties to this litigation. (R. 55) 

This finding of fact by the Court sitting without a 
jury (a jury having been waived) was equivalent to 
a finding or verdict by a jury and is conclusive upon 
this Court. 

Shelley v. Wescott, 23 App. D. C. 135. 

Neely Electric Construction & Supply Co. v. 
Browning, 25 App. D. C. 84. 

Capital Apartment Corporation v. Vassos, 62 
App. D. C. 136, 65 Fed. (2d) 482. 

Penn Oil Co. v. Vacuum Oil Co., 60 App. D. C. 
96, 48 Fed. (2d) 1008. 

Boteler v. Plugge, 57 App. D. C. 69,17 Fed. (2) 

221 . 

There is no claim that any testimony or other evi¬ 
dence was incompetent or irrelevant, or was objected 
to on such ground; the only argument being as to the 
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weight of the evidence to support the contract of as¬ 
sumption vel non , and as to the mistake in the deed. 
It is not claimed that there is any direct evidence that 
William T. Galliher ever saw the deed which was re¬ 
corded (second deed) or that the deed which he did see 
(first deed) contained the assumption clause. It is 
merely appellant's argument or inference that Galliher 
saw the recorded deed and that the deed which he did 
see contained the assumption clause. All the direct 
evidence was to the effect that he did not see the re¬ 
corded deed and that the assumption clause in that 
deed was thereby mistake and did not express the con¬ 
tract between the parties which was that Galliher was 
not to assume. It is equally clear that Strain and 
Jackson, the grantors, in whose office the recorded 
deed was prepared, did not know that the clause was 
in the deed until after the law suit was filed. It is not 
a case of uncertain memory of the transaction on the 
part of those who conducted it (Strain and Wm. G. 
Galliher) or even of conflicting testimony. Even in 
such a case the finding of fact by the Trial Justice 
would not be disturbed by this Court. Plaintiff’s case 
seems to rest upon the claim or suggestion that the 
presence in the deed of the disputed clause is conclu¬ 
sive, even though all parties to the transaction agree 
that there never was any such agreement between 
them, that the statement appearing in the deed was in 
error, and did not express the real intent of the par¬ 
ties, and that they did not know that it was there. 

In a late case, Dear v. Guy , 64 App. D. C. 314, 78 
Fed. (2) 198, in which a petition for certiorari was 
denied by the Supreme Court of the United States 
(296 U. S. 585, 80 L. ed. 414) the finding of fact by the 
Trial Judge upon the evidence was assigned as error, 
with respect to which this Court said: 
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“He heard the witnesses, saw them, and had a 
better opportunity than we of judging the truth¬ 
fulness of their statements * * *. 

“In such circumstances we have said time and 
again that, while we are not bound by the chan¬ 
cellor’s findings of fact, we will not disturb them 
unless the evidence shows that his findings are 
clearlv wrong. Pollock v. Jameson, 63 App. D. C. 
152, 70 Fed. (2) 756, 759.” 

In this Pollock case {supra) this Court said: 

“The remaining assignments grouped together, 
deny the validity of the findings of fact by the 
court The trial judge saw the witnesses and 
heard them testify. Where the evidence was con¬ 
flicting, he had the opportunity of observing their 
demeanor and their method of testifying and 
hence of weighing the truth of their respective 
statements. In every way he was in a better posi¬ 
tion than we are to determine where the truth lay. 
In such circumstances, while perhaps we are not 
bound by his findings of fact as we would be upon 
a writ of error, the rule is nevertheless well settled 
that where the judge has seen and heard the wit¬ 
nesses, his findings will not be disturbed unless it 
clearly appears that he has misapprehended the 
evidence or that he has gone against the clear 
weight of the evidence, or, as it is sometimes said,, 
unless the evidence certified shows that his find¬ 
ings are clearly wrong. United States v. United 
Shoe Mach. Co., 247 U. S. 32, 41; Adamson v. 
Gilliland, 242 U. S. 350; D. T. McK. Lbr. Co. v. 
Fidelity Co. (C. C. A. 4th) 223 Fed. 773; Wolf 
Mineral P. Corp. v. Minerals S. Corp. (C. C. A. 
4th), 18 Fed. (2) 483, 486; Snow v. Snow, 50 App. 
D. C. 242, 270 Fed. 364, 50 Wash. Law Rep. 358; 
McLarren v. McLarren, 45 App. D. C. 237, 44 
Wash. Law Rep. 360.” 
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In this McLarren case, supra, this Court said: 

“It was tried in open court, with full oppor¬ 
tunity in the trial judge to observe the demeanor 
of witnesses and to judge of their veracity. In 
such cases the finding of the trial justice on ques¬ 
tions of fact has much the same sanctity as the 
verdict of a jury, and will not be disturbed on 
appeal unless a mistake of judgment is so appar¬ 
ent as to demand a reversal.” 

See also: 

Rhode rich v. Swartzell, 62 App. D. C. 180, 65 
Fed. (2) 813, certiorari denied, 290 U. S. 677; 

Williams v. Foster , 62 App. D. C. 14, certiorari 
denied 289 U. S. 749; 

Matson v. Busch, 61 App. D. C. 1S4, 59 Fed. (2) 
360; 

Coxe v. Ballard , 59 App. D. C. 337, 41 Fed. (2) 
426; 

Howard v. Holmes, 52 App. D. C. 93, 281 Fed. 
597; 

Manning v. American Security & Trust Co.. 50 
App. D. C. 194, 269 Fed. 710. 


In spite of the conclusiveness of the testimony and 
the findings of the Court based thereon that there was 
no contract of assumption and that the clause in the 
deed was inserted by mistake, appellant insists upon 
arguing its right of recovery upon the supposed as¬ 
sumption agreement in the deed, and they cite Keller 
v. Ashford, 133 U. S. 160, 33 L. ed. 667 and Willard v. 
Wood, 135 U. S. 309, 34 L. ed. 210, as authority. 

At the risk of engaging in an unnecessary legal dis¬ 
cussion, may we be permitted to point out the estab¬ 
lished law as it exists in this jurisdiction and ex¬ 
pressed in these cases. 
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It is not denied that in some of the State jurisdic¬ 
tions, Illinois, New York, etc., the obligation of the 
grantee, who has assumed the mortgage indebtedness, 
is held to be a direct obligation to the mortgagee upon 
which the mortgagee can sue the grantee at law. But 
as to the District of Columbia the U. S. Supreme Court 
and this Court, have held that the contract to assume 
is a private agreement between the mortgagor-grantor 
and his grantee to which the mortgagee is not a party 
or privy and is separate and distinct from the contract 
between the mortgagor and mortgagee, evidenced by 
the notes of the mortgagor, upon which latter legal 
obligation the mortgagee can sue the mortgagor- 
maker and all endorsers in an action at law; that the 
sole remedy of the mortgagee against an assuming 
grantee is in equity by -way of subrogation to any 
rights which the mortgagor may have against his 
grantee by reason of the separate personal agreement 
between them; that in such an equitable action the 
grantee may interpose, and is entitled to, any and all 
defenses which he would have against his grantor, in¬ 
cluding mistake, limitations, release, etc. The three 
cases in the United States Supreme Court directly on 
this point are 

Keller v. Ashford, supra; 

Willard v. Wood, supra; 

Willard v. Wood, 164 U. S. 502, 41 L ed. 531. 

The Keller Case was a carefully reasoned one in 
which the Supreme Court said: 

“Upon the question whether the mortgagee 
could sue at law there is no occasion to examine 
the conflicting decisions in the courts of the sev- 
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eral States, because it is clearly settled in this 
court that he could not. 

a* • • 

“In the case at bar, the promise of Ashford was 
to Thompson (his grantor) and not to the mort¬ 
gagees and there was no privity of contract be¬ 
tween them and Ashford. The consideration of 
the promise moved from Thompson alone. The 
only object of the promise was to benefit him, and 
not to benefit the mortgagees or other incum¬ 
brancers; and they did not know of or assent to 
the promise at the time it was made, nor after¬ 
wards do or omit any act on the faith of it. It is 
clear, therefore, that Thompson only could main¬ 
tain an action at law upon that promise. 

“In equity, as at law, the contract of the pur¬ 
chaser to pay the mortgage, being made with the 
mortgagor and for his benefit only, creates no di¬ 
rect obligation of the purchaser to the mort¬ 
gagee.’’ 

Quoting with approval from Crowell v. St. Barnabas 
Hospital, the Court said: 

“ ‘In equity, a creditor may have the benefit 
of all collateral obligations for the payment of 
the debt, which a person standing in the situa¬ 
tion of a surety for others holds for his indem¬ 
nity. It is in the application of this principle 
that decrees for deficiency in foreclosure suits 
have been made against subsequent purchasers, 
who have assumed the payment of the mortgage 
debt, and thereby become principal debtors as 
between themselves and their grantors. * * * 
(Italics ours) 

“ ‘But the right of the mortgagee to this 
remedy does not result from any fixed or vested 
right in him, arising either from the acceptance 
by the subsequent purchaser of the conveyance 
of the mortgaged premises, or from the obliga- 
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tion of the grantee to pay the mortgage debt as 
between himself and his grantor. Though the 
assumption of the mortgage debt by the subse¬ 
quent purchaser is absolute and unqualified in 
the deed of conveyance, it will be controlled by a 
collateral contract made between him and his 
grantor, which is not embodied in the deed. And 
it will not in any case be available to the mort¬ 
gagee, unless the grantor was himself 'person¬ 
ally liable for the payment of the mortgage debt. 
(Italics ours) 

ui* * * e q U ity on which his relief de¬ 
pends is the right of the mortgagor against his 
vendee, to which he is permitted to succeed by 
substituting himself in the place of the mort¬ 
gagor.’ ” 

“The decision of this court * * # holding on the 
one hand, that such a mortgagee has no greater 
right than the mortgagor has against the grantee, 
and therefore cannot object to the striking out by 
a court of equity, or to the release by the mort¬ 
gagor, of such an agreement when inserted in 
the deed by mistake (Elliott v. Sackett, 108 U. S. 
132, (27: 678) Drury v. Hayden, 111 U. S. 223 (28: 
408); and, on the other hand, that such an agree¬ 
ment does not, without the mortgagee’s assent, 
put the grantee and the mortgagor in the relation 
of principal and surety towards the mortgagee, so 
that the latter, by giving time to the grantee will 
discharge the mortgagor. Shepherd v. May, 115 
U. S. 505, 511 (29: 456, 457).” 

A similar question was again litigated in Willard v. 
Wood, 164 U. S. 502 (supra) by means of a bill in 
equity. The Supreme Court of the United States again 
reviewed the decision in Keller v. Ashford, supra and 
also reviewed a former Willard v. Wood case in 135 
U. S. which was an action at law and again held to the 


doctrine expressed in Keller v. Ashford and also held 
that Wood’s liability under the assumption clause by 
reason of his acceptance of the deed 

“was subject to the limitation prescribed as to 
simple contracts; and was barred by the applica¬ 
tion in equity, by analogy, of the bar of the statute 
at law.” 

The principle of these cases was recognized by this 
Court as the law of this jurisdiction in American Se¬ 
curity & Trust Company v. Ferrero, 45 App. D. C. 84 
44 Wash. Law- Rep. 264. 

The character and limitations of the right of action, 
if any, which the mortgagee may have against the 
grantee by w-ay of subrogation to the rights of the 
grantor-mortgagor against its grantee is very clearly 
expressed in Mount v. VanNess, 33 N. Y. Eq. 262, 
w’here it is said: 

“And if the grantor is not personally liable for 
the mortgage debt, the mortgagee cannot look to 
the grantee personally at all, because the assump¬ 
tion is but an indemnity, and the grantor not being 
liable, the indemnity is practically a mere nullity.” 

And in Biddle v. Pugh, 59 N. Y. Eq. 480, 45 Atl. 626, 
it was said: 

“To support the claim of the mortgagee, tw r o 
conditions must exist at the time he files his bill: 
First, he must at that time have a right to collect 
the deficiency from the mortgagor; and, second, 
the mortgagor must have the right to reimburse 
himself by enforcing against the subsequent pur¬ 
chaser the covenant w-hich he has given for the 
payment of the mortgage debt.” 
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Clearly neither of these essentials existed in the case 
at bar. First, at the time this suit was brought in 1935 
the Guaranty Realty Company, the mortgagor and 
maker of the notes had not only been out of existence 
for seven years but its obligation on the mortgage in¬ 
debtedness as evidenced by the notes had matured in 
1930 and was outlawed in 1933 against suit by the 
mortgagee. It is not even claimed that the mortgagor 
had ever made any new promise. And, second, the 
mortgagor in 1935 had no right of action against Galli- 
her, even if it was then in existence, to reimburse itself 
by action against its grantee Galliher on the theory 
that it, the mortgagor could then be required to pay 
the debt against which its grantee Galliher had indem¬ 
nified it. 

As to the plaintiff’s argument that in spite of the 
undisputed evidence of the parties to the effect that 
there never existed any contract of assumption, the 
presence of the clause in the deed was conclusive evi¬ 
dence that the decedent Galliher knew of it, it should 
be noted that in the case of Keller v. Ashford , supra, 
the Supreme Court of the United States said: 

“On comparing Ashford’s testimony with that 
of Boarman, the plaintiff’s attorney, and with a 
letter written by Ashford to Boarman on October 
3, 1877, it clearly appears that Ashford was in¬ 
formed of the clause in the deed to him, assuming- 
payment of incumbrances, and was requested to 
pay the plaintiff’s mortgage, as early as Septem¬ 
ber 1877, and then, as well as constantly after¬ 
wards, declined to pay it, or to recognize any per¬ 
sonal liability to do so. There was no direct evi¬ 
dence that he knew of this clause before Septem¬ 
ber, 1877. • • * ” 
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And the argument is obviously unsound that Galli- 
her ratified the terms of the deed bv which he was said 
to have assumed, merely because he paid the interest 
on the notes to which he was never a party but which 
represented the lien to which the property was sub¬ 
ject, when in fact he did not know, nor did his grantors, 
that the assumption clause was in the deed, and when 
the fact was that the parties had never made such an 
agreement. 

Plaintiff appears to get some comfort from the testi¬ 
mony of the decedent’s son, Charles H. Galliher, that 
prior to his father’s death while in Asheville he saw 
the recorded deed containing the assumption clause 
but did not convey this information to his father. This 
was a year or two before his father’s death in 1929. 
The record is clear that this son Charles H. Galliher 
had not been a party to the negotiations for the trade 
of the properties in question and was in no way aw^are 
of the terms of the deal. Obviously therefore it was 
natural for him to assume when he saw the record of 
the deed that it was correct and it would not have oc- 
cured to him to say anything to his father about it. 
As to the weight to be given to this circumstance, if 
indeed this Court would consider that question, it is 
important to notice in the case of Keller v. Ashford, 
supra, that the Supreme Court of the United States 
said: 

“we give no weight to Thompson’s testimony as 
to Kelly’s previous conversation with him to the 
same effect, because that conversation is not shown 
to have been authorized by or communicated to 
Ashford, and cannot affect the legal construction 
of the deed as against him. * * * 


27 


“Ashford is not shown to have had any knowl¬ 
edge of the conveyance at the time of its execu¬ 
tion.” 

The two cases cited on plaintiff’s brief in addition 
to Keller v. Ashford and Willard v. Wood under this 
heading, namely Union Trust Company v. Brendlinger , 
59 App. D. C. 294, 40 F. (2) 806, and Tracy v. Atwell , 
58 App. D. C. 397, 32 F. (2) 392, not only fail as au¬ 
thority for the plaintiff’s position but strongly illus¬ 
trate the principle of the Keller and Willard cases con¬ 
tended for by the defendant. In the Union Trust Com¬ 
pany case it clearly appears that the testatrix had en¬ 
tered into a written contract to assume the mortgage 
indebtedness as part of the purchase price of the prop¬ 
erty and thereafter recognized this written obligation 
as her personal debt by herself signing extensions 
successively in several years. 

In the Tracy case the deed to the testatrix not only 
specifically contained the assumption clause but when 
the notes fell due before her death she herself executed 
and delivered to the holder of the notes written in¬ 
struments to be annexed to each note reciting that the 
notes had been extended and that in consideration 
thereof she assumed and agreed to pay them; pur¬ 
suant to which this Court said: 

“These facts justify the statement that at the 
time of testatrix’s death, the mortgage indebted¬ 
ness was her personal debt, for which she might 
have been sued at law with or without reference to 
the mortgage or to Brueninger, and that upon her 
decease it became a lawful debt of her estate.” 


Statute of Frauds. 


The Statute of Frauds was pleaded as a defense in 
this case, but it has not been pressed by reason of the 
many other complete defenses. Suffice it to say that 
the rule adopted by the Courts to the effect that the 
Statute of Frauds is not available to a defendant who 
has knowingly entered into possession of real estate 
under a deed which contains a clause by which he un¬ 
dertakes to assume a mortgage indebtedness, is not 
applicable, or certainly should not be applicable, to a 
case such as the present where it is shown by uncon¬ 
tradicted proof that the grantee actually never knew 
that the clause was in the deed and it is also shown bv 
the uncontradicted proof of all of the parties to the 
transaction that the inclusion of such a clause in the 
deed was by mistake and that there was never any 
such contract. Since the unsigned deed merely raises 
a rebuttable presumption against the grantee which 
estops him from relying upon the Statute as a defense, 
nevertheless when the presumption is rebutted the 
Statute of Frauds is as effective in requiring a written 
and signed memorandum to enable a claimant to main¬ 
tain a suit as in any other case. To put it another 
way: the rule of estoppel merely takes the place of the 
signature of the party to be charged where he has en¬ 
tered into possession under the deed knowing that it 
contained the assumption clause even though he may 
not have signed it or any other memorandum of the 
agreement. 

By way of illustration let us assume that the grantor 
is suing the grantee upon an assumption clause in his 
deed of conveyance, which deed the grantee has not 
signed. Could it possibly be maintained that as be- 
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tween the grantor and the grantee the grantee was 
estopped to show that in a written agreement covering 
the purchase and sale of the property it was said, over 
the signature of both parties, that the grantee was not 
to assume the mortgage indebtedness but was merely 
to take the property subject to the mortgage? Here 
the uncontradicted testimony of the parties on both' 
sides of the transaction is that there was no such as¬ 
sumption agreement, which is certainly equivalent to 
a written and signed agreement as above suggested. 

It will be recalled that in Keller v. Ashford, supra, 
the Court said: 

“it (the assumption in the deed) will be controlled 
by a collateral contract made between him and his 
grantor, which is not embodied in the deed.” 

m. 

Defense of Mistake is Clearly Available. 

Again under this heading counsel for appellant is 
driven to a curious and untenable argument. They 
start with the assumption that there was clear, con¬ 
vincing and unequivocal evidence of mistake and yet 
they argue that this defense was not available to the 
defendant because Galliher went into possession under 
the deed; they completely ignoring the equally clear, 
convincing and unequivocal evidence that he knew 
nothing about the assumption clause in his deed, and 
the further unequivocal evidence that the mistake was 
never discovered by anybody until after this suit was 
brought. How or why would Galliher himself have 
repudiated or questioned the presence of the assump¬ 
tion clause in the deed when he never knew that it was 
there? And how or why would his personal represen- 
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tatives after his death have repudiated or questioned 
it when they did not know until after this suit was 
brought that there was never any such agreement to 
assume? 

On appellant’s brief at page 16 it is stated: 

“In the meantime plaintiff and its assignors 
have relied upon the deed and the assumption 
clause contained therein.” 

There is not a word of testimony or other evidence in 
this case that prior to Galliher’s death either plaintiff 
or any of its assignors put any reliance in, or even had 
any knowledge of, the assumption clause in the deed. 
And after his death it was only because of the ignor¬ 
ance of Galliher’s administrators with respect to the 
actual contract covering the deal and of the mistake 
in the deed that the then holders of the notes (not 
the plaintiff) were able to secure the so-called exten¬ 
sion agreements. 

Again ignoring the fact that Galliher never knew 
that the assumption clause was in the deed they say 
(Brief p. 16): 

“Under such circumstances, the courts uni¬ 
formly hold that in equity and good conscience 
the grantee will not be permitted to deny his as¬ 
sumption and personal liability for the debt.” 

And they cite as authority for this Keller v. Ash¬ 
ford, supra, in spite of the fact that in their quotation 
from that case it appears that Ashford himself ac¬ 
tually knew that the assumption clause was in his deed 
and attempted to avoid its effect by 

“Some vague expression in his testimony that 
the conveyance was intended to be made to him 
by way of mortgage only”, etc. 
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The claim made that the payments of interest and 
principal amounted to acknowledgments of the debt is 
categorically denied in Willard v. Wood, supra (135 
U. S. 309) cited by appellant on its brief. In that case 
the Supreme Court of the United States said: 

“The payments made by the grantee and ac¬ 
cepted by the mortgagee on account of the mort¬ 
gage debt, were made pursuant to the grantee’s 
contract with the mortgagor, and did not create 
or warrant to be inferred, a new contract between 
the grantee and the mortgagee. Moreover if the 
grantee’s liability was in assumpsit only, it was, 
in any view of the case, barred by the Statute of 
Limitations in three years.” 

“In the District of Columbia, the only remedy 
of the mortgagee against the grantee was, as ad¬ 
judged upon great consideration in Keller v. Ash¬ 
ford, above cited, by bill in equity, in which he 
might avail himself of the right of the mortgagor 
against his grantee, because in equity a creditor 
is entitled to avail himself of a security which his 
debtor holds from a third person for the payment 
of the debt.” 

See also Old Alms House Farm v. Smith, 52 
Conn. 434. 

From Osborne v. Mortgage Company, 8 App. D. C. 
481, cited on appellant’s brief, counsel have quoted the 
following: 

“It is true, as has been said by the Supreme 
Court of the United States, that the mere payment 
of interest upon an incumbrance by a subsequent 
purchaser, ‘is not inconsistent with his not having 
assumed the payment of the incumbrance’. A per¬ 
son so situated might well pay interest so long as 
he might attach any vafue to his equity of redemp- 
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tion, without having assumed the payment of the 
principal. Elliott v. Sackett, 108 U. S. 132,142. 

“But that was a very different case from this. 
Here the payment was made under a demand, 
founded on a legal obligation to pay, that was not 
once denied. And we must regard it and the 
correspondence concerning it as circumstances 
tending strongly to corroborate the recitals of the 
deed, which ivas prepared not by the grantor, or 
her attorney, but by the attorney of the grantee.” 
(Emphasis ours) 

Again in this Osborne case it is clear that the gran¬ 
tee himself not only knew of the clause in his deed but 
that it “was not denied”. The statement in this Os¬ 
borne case that the deed was prepared by the attorney 
for the grantee is rather significant when we recall 
that the evidence brought out by plaintiff on cross- 
examination of one of the officers of the grantor shows 
that the deed in question in this case was prepared in 
the office of the grantor (R. 113, 120) or by their at¬ 
torneys. (R. 128) The significance of this becomes all 
the more important in view of the fact that the plain¬ 
tiff’s entire case is predicated upon the conclusiveness 
of this deed to prove the contract of assumption as 
against the undisputed and uncontradicted evidence of 
all the parties to the transaction. 

In Hinkley Estate Co. v. Gurry, 53 Idaho 551, 26 P. 
(2) 121, cited on appellant’s brief it appears that the 
grantee himself 

“made application for and secured an extension 
of time from appellant within which to pay the 
mortgage here sought to be foreclosed and the in¬ 
terest thereon, which we think constituted an ac¬ 
knowledgment of his liability”. 
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Even under such circumstances the Court seemed to 
feel that these circumstances constituted only 

“a prima facie showing of the assumption of the 
mortgage by Driscoll, sufficient to justify the de¬ 
nial of the motion for nonsuit. ” 

Again in Anglo-American Mill Co. v. Kentucky Bank 
c£ Trust Co., 243 Ky. 124, 47 S. W. (2) 951, cited on 
appellant’s brief it clearly appears that the grantee 
itself knew of the assumption contract 

“and obtained a long extension of time to meet 
the obligation. ’ ’ . 

And in Cruzen v. Pottle, 3 Neb. (Unof.) 453,91 N. W. 
858, cited on appellant’s brief, not only does the quo¬ 
tation show that the grantee executed an extension 
agreement with the mortgagee, but counsel in the case 
at bar comment upon that fact. 

Morgan v. Virginian Joint Stock Land Bank, 41 Ohio 
App. 558, 180 N. E. 202, is apparently cited in support 
of the proposition that the defendant here was guilty 
of lashes in not asserting the defense of mistake when 
he should have done so. The simple answer is, as here¬ 
tofore shown by the undisputed testimony and the rec¬ 
ord brought up to this Court, that the mistake of in¬ 
corporating in the deed the assumption clause which 
was theretofore not known to anybody was brought to 
the attention not only of the Court but of the plaintiff 
immediately upon its discovery by correspondence 
with the mortgagor-grantor. 

Fleming v. Reed, Admr. 20 Ind. App. 462, also cited 
on appellant’s brief and which was decided on demur¬ 
rer, held that the averment 
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“that when he (grantee) went into possession and 
while he so held, he had notice and knowledge of 
the contents of said deed” 

was a sufficient averment. 

In McDonald v. Finseth, 32 N. D. 400, 155 N. W. 863, 
it was not shown that there was any mistake in includ¬ 
ing the assumption clause in the deed, as was the fact 
in the case at bar where the mistake never came to the 
knowledge of any of the parties to the transaction un¬ 
til after the death of the grantee and the bringing of 
the suit by the holder of the notes, when it was ac¬ 
knowledged by the grantors, in whose office it had been 
inadvertently inserted without their knowledge and 
recorded without knowledge of the existence of the as¬ 
sumption clause by any of the parties to the deed. 

IV. 

Extension Agreements Not Binding. 

Counsel for appellant admit that it is the rule that 
an administrator or executor may not bind the estate 
upon his contract though for the benefit of the estate, 
unless expressly authorized by statute or in the will or, 
according to some authorities, by the Probate Court, 
and they correctly cite Griggs v. Nadeau , 221 Fed. 381 
as authority for this rule. But they attempt to distin¬ 
guish this Griggs Case from the case at bar. How¬ 
ever the cases cited in this connection have no applica¬ 
tion to the attempt of an administrator, as in this case, 
to assume the obligation of notes and agree to exten¬ 
sions of time of payment thereof and to pay the same, 
when they were never the obligation of the decedent. 

In this Griggs Case the TJ. S. Circuit Court of Ap- 
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peals, after ruling as indicated on the plaintiff’s brief, 
said: 


“It is next urged that the stipulation filed dur¬ 
ing the trial, when the action was dismissed 
against the executors as individuals, that ‘Judg¬ 
ment upon any verdict which may be rendered in 
favor of the plaintiff shall be entered against 
Clarence Griggs and William W. Nash as execu¬ 
tors of the estate of Solomon E. King, deceased,’ 
estops the plaintiff in error from claiming that 
the estate is not liable. If this were the law it 
would be an anomaly, for the executor could, by 
stipulation, bind the estate of his testator for a 
liability with which it could not be directly 
charged, thus accomplishing indirectly what the 
law prohibits him from doing directly. This can¬ 
not be permitted, for an executor or trustee has 
only such powers as are granted to him by the will 
or the law T , and when he exceeds that authority his 
action is ultra vires and absolutelv void. Kellev 
v. Milan, 127 U. S. 139, 159, 160, 8 Sup. Ct. 1101, 
32 L ed. 77.” 

And the Court further said: 

“But it matters not what influenced the parties 
to make the stipulation. If the executors had no 
powder to make it, the estate cannot be bound 
by it.” 

This Court has very recently recognized the limi¬ 
tations of executors and administrators with respect 
to contracts affecting the real estate of a decedent 
where the personal representatives were not charged 
with the duty of administering such real estate. In 
Shields v. Shields , 101 Fed. (2) 255, 67 Wash. Law 
Rep. 36 (January 13, 1939) this Court said: 
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“* * * on mature consideration we think it clear 
that Tit. 29, Sec. 237 of the Code of the District of 
Columbia, which permits the probate court to ad¬ 
minister real estate when necessary for the pay¬ 
ment of debts and legacies, contemplates a prior 
determination of the insufficiency of the personal 
property before an administrator can claim rents. 
* * * An administrator who has collected rents as 
tenant in common, or as agent, or without au¬ 
thority is liable therefor in his individual capacity 
and not as administrator, (citing cases) Accord¬ 
ingly none of the claims on which plaintiff recov¬ 
ered below was against an administrator within 
the meaning of Tit. 18, Sec. 124 of the Code, which 
fixes the jurisdiction of the Probate Court.” 

It is clear therefore that the administrators, even 
with the supposed authority of the Probate Court (if 
indeed that Court had attempted to give them any 
such authority) could not have lawfully assumed any 
obligation with respect to the decedent’s real estate 
which the decedent had not directly assumed in his 
lifetime. And as to the notes to which he was admit¬ 
tedly not a party, they could not have made any new 
contract which would bind his estate. 

Again appellant’s argument under this heading is 
predicated upon the false assumption that Galliher in 
his lifetime entered into an agreement to assume the 
mortgage indebtedness. 

Indeed it has been held by no less authority than the 
Supreme Court of the United States that where exec¬ 
utors or administrators have no personal knowledge of 
a debt by their decedent they cannot acknowledge such 
a debt so as to make it binding upon the estate. 

In Thompson v. Peter & Johns , Admrs., 12 Wheaton 
563, 6 L. ed. 730, the question was whether an acknowl- 
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edgment of the debt by a personal representative of 
the original debtor deceased will take the case out of 
the Statute of Limitations. Mr. Chief Justice Mar¬ 
shall delivering the opinion of the Court said: 

“But this is not a suit against the original 
debtor. It is brought against his representative, 
who may have no personal knowledge of the trans¬ 
action. Declarations against him have never been 
held to take the promise of a testator or intestate 
out of the act. Indeed, the contrary has been 
held.” 

This is precisely the situation here. The record is 
clear that neither Charles H. Galliher, one of the for¬ 
mer administrators, nor the Bank, a co-administrator, 
had any personal knowledge of the transaction by 
which the real estate in question was acquired or 
whether the decedent had ever promised or agreed to 
assume the mortgage indebtedness. And so far as the 
notes were concerned, they wrere definitely on notice 
that he w r as not a party to them, either as maker, en¬ 
dorser or otherwise. Any acknowledgment by them of 
the debt therefore was clearly not binding upon the 
estate. 

V. 

Claim Barred by Limitations. 

The case of Thompson v. Peter and Johns, Admrs., 
supra, is equally good authority against the appel¬ 
lant’s claim that its action is not barred by limitations 
or laches. 

No action or admission on the part of the grantee 
or his administrators by way of payments on the notes 
or otherwise could bind the mortgagor-grantor who 
was the maker of the notes, or be construed as any 


i 
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new promise on its part which could toll the running 
of the Statute of Limitations. This is clearly set forth 
in the opinion of the Court in Old Alms House Farm 
v. Smith, 52 Conn. 434, where it is said: 

“If the defendant (mortgagor) himself had paid 
the interest during the time, the payments would 
have had such effect, for each payment would be a 
voluntary admission by him that the debt was then 
subsisting, which would raise by implication a new 
promise to pay it. But the payments of interest 
by the successive owners of the equity of redemp¬ 
tion were on their own account, in order to keep 
alive the equity of redemption, of which they had 
become the purchasers; for if they failed to pay 
the interest their equitable estate would become 
liable to be extinguished by foreclosure. Such 
payments, therefore, being made on their own ac¬ 
count and for their own benefit, had no legal sig¬ 
nificance as regards the maker of the note, and 
effected no change whatever in the legal relations 
between the plaintiff and the defendant. * * * The 
defendant was liable on the note. The grantees 
were liable to have their land taken for its pay¬ 
ment.’’ 

And particularly note: 

“How* could the grantees, by any act of theirs, 
acknowledge that the mortgage debt w*as a sub¬ 
sisting indebtedness, so as to subject the defen¬ 
dant (mortgagor) to a new* liability upon it, when 
they themselves were not liable on the note?” 

The first Willard v. Wood, 135 U. S'. 309 (34:210), 
was an action at law against the executrix of a pur¬ 
chaser of the equity of redemption to recover a defi¬ 
ciency in the mortgage indebtedness unsatisfied by 
foreclosure. The Supreme Court following its deci- 
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sion in Keller v. Ashford, supra, held that the mort¬ 
gagee could not maintain an action at law against the 
grantee. 

And it further held that 

“The payments made by the grantee, and ac¬ 
cepted by the mortgagee, on account of the mort¬ 
gage debt, were made pursuant to the grantee’s 
contract with the mortgagor, and did not create, 
or warrant to be inferred, a new contract between 
the grantee and the mortgagee. Moreover, if the 
grantee’s liability was in assumpsit only, it was, 
in any view of the case, barred by the Statute of 
Limitations in three years.” 

The second Willard v. Wood, 164 U. S. 502 (41:531), 
was a bill in equity seeking to charge the grantees un¬ 
der their several assumptions of the mortgage debt 
with a deficiency arising from foreclosure. The Su¬ 
preme Court referred to the Keller case and also to its 
decision in the former case of Willard v. Wood, that 
the grantee’s liability. 

“was in any view of the case barred by the Stat¬ 
ute of Limitations in three years”. 

The Supreme Court also said: 

“The Court of Appeals rightly held that reme¬ 
dies are determined by the law of the forum; that 
Wood’s liability by reason of his acceptance of 
Dixon’s deed was subject to the limitations pre¬ 
scribed as to simple contracts; and was barred by 
the application in equity, by analogy, of the bar 
of the Statute at law.” 

The outstanding feature of appellant’s brief is that 
there is no answer, or attempted answer, to the fact 
that plaintiff’s right of action upon the alleged con- 
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tract of assumption in the deed, by way of subrogation 
to the rights of Galliher’s grantor, the mortgagor, ac¬ 
crued on September 18,1930, and no action was brought 
for more than three years (in fact more than five 
years) thereafter. 

The attempt is made to becloud this fact by the in¬ 
applicable assertions that various extensions of the 
notes to which Galliher was not a party were obtained 
by his former administrators and that plaintiff first 
probated its claim upon the notes in the Probate Court 
and filed its suit thereon within the period prescribed 
by the statute governing limitation of actions against 
executors, after their appointment. 

The obligation of Galliher’s grantor (Guaranty 
Realty Company), the maker of the notes and the 
mortgagor, which it is alleged Galliher assumed by the 
unsigned assumption clause in his deed of conveyance, 
was that the maker of the notes, the mortgagor, would 
pay the mortgage indebtedness in five years, to wit, 
on the 18th day of September, 1930. This contract of 
the mortgagor was never extended, and it is not even 
claimed that it was extended by the mortgagor or with 
its consent or by anyone with authority acting for it. 
The obligation, if any, of its grantee Galliher under 
his alleged assumption agreement with the Guaranty 
Realty Company, the mortgagor, expired therefore 
with the expiration of the maturity of the obligation of 
the grantor on the 18th day of September, 1930, and 
the right of action, if any, of the mortgagee-subrogee 
upon that contract matured on the same day and ex¬ 
pired by limitations three years thereafter, on to wit, 
September 18, 1933. This action was not brought in 
any form until September 30, 1935, and indeed the suit 
in equity on the assumption clause was not commenced 
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until October 4, 1937. The cause of action in equity 
on the assumption clause in the deed was a new cause 
of aciion upon a contract between the grantor and its 
grantee which was separate and distinct from the con¬ 
tract of the mortgagor with the mortgagee. 

VI. 

Effect of Dissolution of Grantor Corporation. 

The record shows that at the time the extension 
agreements were made, September 20, 1932, between 
the then holders of the notes and Galliher’s adminis¬ 
trators, there was no Guaranty Realty Company, the 
mortgagor-maker of the notes, in existence which could 
have consented to any extension. (R. 119) And the 
corporate existence of Galliher’s grantor ceased prior 
to the institution of this action and there were there¬ 
fore no grantor rights of action to which the mort¬ 
gagee-plaintiff could have been subrogated. In this 
connection it is interesting to note that the plaintiff 
itself introduced the evidence of the non-existence of 
the mortgagor and its incapacity to function, for the 
purpose of avoiding the effect of a release executed in 
the name of the mortgagor to the defendant adminis¬ 
trator. (R. 119) 

Counsel for appellant on their brief, page 31, call 
attention to the fact that in the release no suggestion 
is made that the assumption clause in the deed was in¬ 
serted by mistake. May we again call attention to the 
fact that plaintiff by Item 6 of its Designation (R. 20) 
placed in this record the letter of May 7, 1937 from 
David L. Strain, the vice-president of the grantor, in 
which he said 
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“I do not believe that your father ever saw this 
deed as all our negotiations were with your 
brother William, and the deed from the Guaranty 
Realty Company, if it contained the paragraph 
recited in the release which I have just executed 
whereby William T. Galliher assumed and obli¬ 
gated himself to pay this indebtedness, it was in 
error, as the original understanding was that the 
transaction was made subject to the mortgage”; 

and also to the testimony of Strain (R. 116) that at the 
time of executing the release he knew” that the Guar¬ 
anty Realty Company had never made any agreement 
wdth Galliher that he was to assume this mortgage. 
And upon examination by the Court he testified that 

“the release was made by him to confirm what 
was his understanding of the original deal, and to 
correct the error in the deed.” (R. 116) 

The record show’s that this release was signed not 
only by Strain but by Jackson after correspondence 
between them. 

It is true as stated in plaintiff’s brief that defendant 
at the hearing and at the time that plaintiff introduced 
evidence of the forfeiture of the charter of the mort¬ 
gagor, Guaranty Realty Company, and its dissolution 
in 1928, stated that he did not rely upon the release 
w’hich had been given to him by the mortgagor. If at 
the time of the execution of the release by the former 
officers of the grantor-mortgagor in 1937 the grantor 
had no legal entity or existence capable of executing 
such a release it was obvious that there was no pur¬ 
pose in relying upon it. 

Again obviously, however, if, as argued by plaintiff, 
there was such a continuing entity or existence as to 
enable the grantor to sue, then by the same token it 
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could have released the cause of action upon which it 
could sue; and the release is of record in this case. 

While the release may not be valid as such because 
of the corporate dissolution of the grantor-mortgagor, 
it was signed by both Strain and Jackson, who were 
the sole and responsible official personnel of that cor¬ 
poration, and was intended as an acknowledgment that 
there was never any contract of assumption on the 
part of Galliher and that the inclusion of the clause 
in the deed was a mistake. 

VII (a) and (b). 

Equities. 

While appellant under Item 7 of the summary of 
his argument, (brief page 20) opens the question as 
to the plaintiff’s ownership of the notes, the validity 
of the foreclosure and the equity involved in any de¬ 
cree of a deficiency in favor of the plaintiff, this sub¬ 
ject has not been pursued elsewhere in its brief. 

Plaintiff’s brief ignors the fact, shown by plaintiff’s 
witnesses Johnson and Lewis that, in spite of the con¬ 
trary statements in its bill and the qualified admission 
of defendant’s answer, the notes in question were not 
owned by the plaintiff at the time of foreclosure, but 
were acquired subsequently for the purpose of “liqui¬ 
dation” in the interest of the parent company of which 
it was a subsidiary. (R. 107, 108, 109) The record 
also shows by the testimony of the same witnesses that 
United Mortgage Company, who prior to foreclosure 
had held the notes, Consolidated Realty Corporation, 
who took title through foreclosure, and Real Estate 
Trust Company which as Trustee held them as collat¬ 
eral, were all subsidiaries of United States Fidelity & 
Guaranty Company, the parent company, which guar- 
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anteed loans in North Carolina, including this loan. 

Testimony produced on behalf of plaintiff also 
shows that the holders of the notes, apparently repre¬ 
senting the interest of the United States Fidelity & 
Guaranty Company, the real party in interest, had re¬ 
ceived in money, besides interest in full at the rate of 
6 per cent, payments on account of the principal of the 
$60,000 loan made to Guaranty Realty Company on 
the property, $26,000 in cash; that this property was 
bid in at foreclosure by the plaintiff, a subsidiary of 
United States Fidelity & Guaranty Company, for the 
benefit of the latter, and as its liquidating agency (the 
then holder of the notes being United Mortgage Cor¬ 
poration another subsidiary of United States Fidelity 
& Guaranty Company) at their own price and without 
competition for approximately $12,000, which after 
crediting the net proceeds upon the notes, left a de¬ 
ficiency of approximately $22,000. This represents 
the net cost to them of the three stores which they 
now own and which were valued bv them at the time 
the loans were made at not less than $60,000 plus the 
value of the Galliher lots which were traded for the 
equity. 

The Court pointed out and called witness's atten¬ 
tion to the documentary facts in the record that the 
foreclosure sale was on December 4, 1933 and that as 
late as October 22, 1933 United Mortgage Corpora¬ 
tion still claimed to be the owner of the notes. Plain¬ 
tiff in its bill of complaint claimed to have acquired 
them in January 1933. 

The record shows that this loan was originally made 
by Federal Mortgage Company and guaranteed by 
United States Fidelity & Guaranty Company, the par¬ 
ent of the plaintiff. When asked by the Court from 
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whom the notes were acquired and what was paid for 
them the witness Johnson, who was vice-president and 
general manager of the plaintiff, said that he did not 
recollect, although he had been in the employ of the 
plaintiff and the United Mortgage Corporation one of 
the former holders of the notes since 1931 “both at 
the same time. ,, 

In view of this sort of testimony it is at least fair to 
assume that neither the plaintiff corporation nor any 
of the other subsidiaries of United States Fidelity & 
Guaranty Company, which had guaranteed the loan, 
had purchased these notes at their face value in cash. 
And in view of the refusal of the plaintiff’s witnesses 
to disclose how the notes were acquired and what was 
paid for them, the natural assumption was that the 
several transfers of title to these notes were purely 
paper transactions. 

If the Trial Court had reached for its consideration 
in this case the question of equities, is it difficult to 
imagine the impression such a picture would have 
made? 

The testimony of plaintiff’s witness that the notes 
were not acquired by the plaintiff until after foreclo¬ 
sure showed that plaintiff never w T as in the position of 
mortgagee. Having acquired the notes after foreclo¬ 
sure the notes were not then secured by any provision 
of the mortgage; title to the property having changed 
hands free of the encumbrance of the mortgage. How 
then could the holders of the notes, who acquired them 
after the lien and covenants of the mortgage had been 
liquidated by foreclosure, have any right of action 
under an agreement to assume the obligation of the 
mortgagor under the mortgage? At most the notes 
which it acquired represented only the promise of the 


46 


maker (Guaranty Realty Company) to pay the balance 
due after crediting the proceeds of sale of the mort¬ 
gaged property, if such promise was still alive; and 
such subsequently acquired notes did not carry with 
them after foreclosure any security of the mortgage. 

It has been held that a mortgagee acquiring prem¬ 
ises at foreclosure sale at a grossly inadequate price 
will be required in equity when suing for deficiency to 
credit on the mortgage debt the fair actual value of the 
premises. In a case involving this question, Better 
Plan Bldg . &' Loan Assn . v. Holden et al., 169 Atl. 289 
(N. J.) the Court said: 

“The mortgagee has acquired title to the mort¬ 
gaged premises; it does not offer to surrender it, 
the defendants do not seek to compel it to sur¬ 
render it; all they ask is that, inasmuch as the 
mortgagee has acquired it and still retains it, the 
fair actual value thereof shall be deducted from 
the amount of the decree which the mortgagee 
seeks to obtain against them (as the amount of 
debt remaining unsatisfied).’’ 

See also: 

Fruzynski v. Phillips, (1933) 168 Atl. 168; 

Federal Title & Mortgage Guaranty Co. v. Low- 
enstein, (1933) 113 N. J. Eq. 200, 166 Atl. 538. 
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CONCLUSION. 

In conclusion it may be very briefly said that there 
never having been any agreement, written or other¬ 
wise, between Galliher and his grantor or anyone else, 
that he would assume the mortgage indebtedness, 
there could be no judgment against his administrator 
in favor of the plaintiff, and any discussion of legal 
principles which may be applicable to other circum¬ 
stances, while interesting, is unnecessary and therefore 
out of place on this appeal; and we feel that apologies 
are due to this Court for the length of this brief. 

Respectfully submitted, 

G. Thomas Dunlop, 
Attorney for Appellee. 

December 7, 1939. 
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